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I, MARY COUGHLAN, Minister for Enterprise, Trade diemployment, in
exercise of the powers conferred on me by secti@s 2amended by section 2
of the European Communities Act 2007 (No. 18 of 2D0of the European
Communities Act 1972 (No. 27 of 1972) and for thepgmse of giving effect to
Council Directive No. 2005/56/EC of 26 October 200tereby make the follow-
ing regulations:

PART 1

Preliminary and General

Citation and construction

1. (1) These Regulations may be cited as the Earo@@mmunities (Cross-
Border Mergers) Regulations 2008.

(2) Parts 1 and 2 of these Regulations shall bstooed as one with the
Companies Acts 1963 to 2006.

Interpretation

2. (1) In these Regulations—

“Act of 1963” means the Companies Act 1963 (No083963);

“‘common draft terms” means the proposed termsavbas-border merger
drawn up and adopted in accordance with Regul&tion

“company” means an Irish company or an EEA Company;
“Companies Acts” means the Companies Acts 1963062

“Companies Register” means the register of comgami@ntained by the
Registrar in accordance with the Companies Acts;

“cross-border merger” means a merger involvingast one Irish company and
at least one EEA company, being—

(a) a merger by acquisition,

(b) a merger by formation of a new company, or

(c) a merger by absorption;
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0.J. L. 310, 25.11.2005, p.1.

Notice of the making of this Statutory Instrumerasapublished in

“Iris Oifigiu” il” of 30th May, 2008.
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“CRO Gazette” means the Companies Registratiorc®ffazette maintained
by the Registrar pursuant to Regulation 4 of theogegian Communities
(Companies) Regulations 2004 (S.I. No. 839 of 2004)

“Directive” means Directive 2005/56/EC on crossdmrmergers of limited
liability companies2;

“directors’ explanatory report” means a report el and adopted in accord-
ance with Regulation 6;



“EEA” means the European Economic Area constitbiethe EEA
Agreement;

“EEA Agreement” means the Agreement on the Eurofigamomic Area
signed at Oporto on 2 May 1992, as adjusted bytbe&ocol signed at Brussels
on 17 March 1993 and any subsequent amendments;

“EEA company” means a limited liability company tinn the meaning of
Article 2 of the Directive, that is governed by thes of an EEA State other
than the State;

“EEA State” means a State that is a contractingygarthe EEA Agreement;
“effective date” means—

(a) in relation to a cross-border merger in whind $uccessor company

is an Irish company, the date specified under Reigul 14(4), or

(b) in relation to a cross-border merger in whioh $uccessor company

is an EEA company, the date fixed in accordanch thi¢ law of the

EEA State concerned for the purposes of Articl®flthe Directive;

“expert’s report” means a report prepared in acaoce with Regulation 7;
“First Company Law Directive” means First Council€xtive No. 68/151/EEC
of 9 March 19683 as amended by Directive 2003/58&EL5 July 20034;
“holding company” has the meaning assigned by sedtb5 of the Act of 1963;
“Irish company” means—

(a) a company within the meaning of the Act of 196 limited liability

(other than a company limited by guarantee), or

(b) a body corporate with limited liability to whicection 377(1) of the

Act of 1963 applies;

“Irish merging company” means a merging companycWwiis an Irish company;
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“Irish successor company” means a successor comyphiai is an Irish
company;

“Irish transferor company” means a transferor comypahich is an Irish
company;

“merger” includes a proposed merger;

“merger by absorption” means an operation in whachbeing dissolved and
without going into liquidation, a company transfalisof its assets and liabilities
to a company that is the holder of all the sharestlter securities representing
the capital of the first-mentioned company;

“merger by acquisition” means an operation in whictompany (other than a
company formed for the purpose of the operatioguaes all the assets and
liabilities of another company that is, or othempanies that are, dissolved
without going into liquidation in exchange for tissue to the members of that
company, or the members of those companies, ofifeswor shares in the first-
mentioned company, with or without any cash payment

“merger by formation of a new company” means arraipan in which 2 or
more companies, on being dissolved without going liquidation, transfer all
their assets and liabilities to a company that floem, the new company, in
exchange for the issue to their members of seesrtr shares representing the
capital of that new company, with or without anglt@ayment;

“merging company” means—

(a) in relation to a merger by acquisition or a geerby absorption, a

company that is, in relation to that merger, agfaror company or

the successor company; and



(b) in relation to a merger by formation of a new pamy, a company

that is, in relation to that merger, a transfelmmpany;

“Merger Control Regulation” means Council Regulatio€)E&o 139/2004 of
20 January 2004 on the control of concentratiomsdxn undertakings.5
“Minister” means the Minister for Enterprise, Traaled Employment;
“pre-merger requirements” means the requiremenBegllations 5 to 13;
“Registrar” means the Registrar of Companies;

“Registry” in relation to an EEA State means thdseyg maintained by that
State in accordance with Article 3 of the First Qamy Law Directive;
“successor company”, in relation to a cross-borderger, means the Irish com-
pany or EEA company to which assets and liabiliéiesto be, or have been,
transferred from the transferor companies by wathaf cross-border merger;
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“transferor company”, in relation to a cross-borgd@rger, means a company,
whether an Irish company or an EEA company, thetassd liabilities of
which are to be, or have been, transferred by Viaélyad cross-border merger;
“wholly-owned subsidiary”, in relation to a compamgeans a subsidiary (within
the meaning assigned to it by section 155 of thieoA&963) the entire issued
share capital of which is directly or indirectlyrtagicially owned by the first-
mentioned company.

(2) A word or expression used but not defined @sthRegulations that is

also used in the Directive has the same meanitigese Regulations as it has
in the Directive.

Penalties

3. A person convicted of an offence under thesaiRégns is liable, on
summary conviction, to a fine not exceedifgD00 or imprisonment for a term
not exceeding 6 months, or to both.

PART 2

COMPANY LAW PROVISIONS
CHAPTER 1

Preliminary

Definition
4. In this Part “Court” means the High Court.

CHAPTER 2

Pre-merger Requirements

Common draft terms

5. (1) Where a cross-border merger is proposeé &nkered into, common
draft terms shall be drawn up in writing by alltbé merging companies and
adopted by the board of directors of each Irishgingrcompany.

(2) The common draft terms of the merging compasined! state, at least—
(a) in relation to each of the transferor companies

(i) its name,

(i) its registered office,

(i) its legal form and the law by which it is gerned,

(iv) the register in which it is entered (includidgtails of the relevant
State), and

(v) its registration number in that register,



(b) in relation to the successor company—

(i) where the successor company is an existing emyythe part-
iculars specified in clauses (i) to (v) of subpasgd (a), or

(ii) where the successor company is a new compahyoybe formed,
what is proposed as the particulars specifieddansgs (i) to (iv)

of that subparagraph,

(c) except in the case of a merger by absorption—

() the proposed exchange ratio and amount of ash payment,

(ii) the proposed terms relating to allotment cdrgs or other securi-
ties in the successor company, and

(iiif) the date from which the holding of sharesotiner securities in

the successor company will entitle the holdersaigpate in

profits and any special conditions affecting thatiteement,

(d) the likely repercussions of the cross-bordergmeon employment,
(e) the date from which the transactions of thegf@ror companies are
to be treated for accounting purposes as being tbbthe suc-

cessor company,

(f) the rights to be conferred by the successorpaom on members of
the transferor companies enjoying special rightsroholders of
securities other than shares representing a trangfempany’s capi-
tal, and the measures (if any) proposed concethigm,

(g) any special advantages granted to—

(i) any director of a merging company, or

(ii) any person appointed under Regulation 7(2)yruder a corre-
sponding provision of a law of an EEA State, iratielh to the

merger,

(h) the successor company’s articles of associatipifiit does not have
articles, the instrument constituting the companglafining its con-
stitution,

(i) where appropriate, information on the procedurg which arrange-
ments for the involvement of employees in the didin of their

rights to participation in the company resultingnfrthe cross-border
merger are determined under Part 3,

() information on the evaluation of the assets katdllities to be trans-
ferred to the successor company, and

(k) the dates of the accounts of every merging @mwpvhich were used
for the purpose of preparing the common draft terms

(3) The common draft terms may include such aduifiterms as are not
inconsistent with these Regulations.

(4) The common draft terms shall not provide foy ahares in the successor
company to be exchanged for shares in a transteropany held either—
(a) by the successor company itself or its nomoreés behalf; or

(b) by the transferor company itself or its nomioedts behalf.
Directors’ explanatory report

6. (1) The board of directors of an Irish mergingnpany shall—

(a) draw up a directors’ explanatory report for thembers of the com-
pany, to be made available pursuant to these Rigudaand

(b) make that report available, not less than 1tmbefore the date of
the general meeting referred to in Regulation 46+ t

(i) the members, and

(ii) the representatives of employees or, wherecthee no represen-
tatives, to the employees, in accordance with tReggilations.

(2) The report shall—

(a) explain the implications of the cross-bordergee for members,
creditors and employees of the company,



(b) state the legal and economic grounds for taé terms of merger.
Expert’s report

7. (1) In relation to each Irish merging companygort to the members of
the company on the common draft terms shall be mgwin accordance with
this Regulation, unless—

(a) the cross-border merger is a merger by absorpti

(b) the cross-border merger is a merger in whiehsticcessor company
(not being a company formed for the purpose oftieeger) holds

90% or more (but not all) of the shares or otheusges carrying

the right to vote at general meetings of each temascompany, or

(c) every member of every merging company agreggssilch report is

not necessary.

(2) The report shall be prepared by a person @oper(in this Regulation
referred to as the “expert”), being—

(a) a qualified person appointed for the Irish nmeggompany by its
directors,

(b) a qualified person, or qualified persons, apteal by the Court, on

the application of all of the merging companies,dih of them, or

(c) a person appointed for all the merging compafoethe purposes

of Article 8 of the Directive by a competent authoof another

EEA State.

(3) A person is a qualified person for the purpafesubparagraphs (a) and
(b) of paragraph (2), and of paragraphs (7) andf(8)at person—

(a) is eligible for appointment as an auditor in@dance with section

187 of the Companies Act 1990, and

(b) is not—

(i) a person who is or, within 12 months of theedaft the common

draft terms, has been an officer or employee df¢bmpany;

(ii) except with the leave of the Court, a parespbuse, brother, sister

or child of an officer of that company; or

(i) a person who is a partner, or in the emplopmef an officer or
employee of that company.

(4) The report shall be made available not less thenonth before the date
of the general meeting referred to in Regulatiomd@ shall be in writing
and shall—

(a) state the method or methods used to arriieegbroposed

exchange ratio,

(b) give the opinion of the expert whether the s exchange ratio is
fair and reasonable,

(c) give the opinion of the expert as to the adeyud the method or
methods used in the case in question,

(d) indicate the values arrived at using each soetinod,

(e) give the opinion of the expert as to the reéatmportance attributed

to such methods in arriving at the values decidedod

(f) specify any special valuation difficulties whitvave arisen.

(5) The expert is entitled to require from eachhaf merging companies and
their officers such information and explanation éier oral or in writing), and
to carry out such investigations, as the expenkthnecessary for the purposes
of preparing the report.

(6) Where a company, being an Irish merging company

(a) fails, on request, to supply to the expertiafgrmation or expla-

nation in the power, possession or procuremertiaifgerson that

the expert thinks necessary for the purposes afgpert that com-

pany, being an Irish merging company and everyeifin default

shall be guilty of an offence, or



(b) knowingly or recklessly, makes a statement ¢vaeorally or in

writing), or provides a document, to the experinge statement or
document which—

(i) conveys or purports to convey any informatioregplanation that

the expert requires, or is entitled to require,arqhragraph

(5), and

(i) is misleading, false or deceptive in a matiepirticular,

that company, being an Irish merging company amuyeofficer in default shall
be guilty of an offence.

(7) If a person appointed under paragraph (a) Joof(baragraph (2) ceases
to be a qualified person, that person—

(a) shall immediately cease to hold office, and

(b) shall give notice in writing of the disqualiditton to the Company or

to the Court (as the case requires) within 14 déyggasing to be a

gualified person,

but without prejudice to the validity of any actsn@ by the person under this
Regulation before ceasing to be a qualified person.

(8) A person who purports to carry out the functiof an expert under this
Regulation after ceasing to be a qualified per$atl e guilty of an offence.
Registration and publication of documents

8. (1) Each Irish merging company shall deliveth® Registrar for
registration—

(a) a copy of the common draft terms, and

(b) a notice, in the form set out in Schedule &c#ying in relation to

each merging company—

(i) its name,

(i) its registered office,

(i) its legal form and the law by which it is gerned,

(iv) in the case of an Irish Company, its regisienember,

(v) in the case of an EEA Company, particularshefriational regis-

ter in which that Company’s file is kept and itgistration

number in that register, and

(vi) arrangements made for the exercise of thetsighcreditors and

of any minority members of the Merging Companies the

address at which full information on these arrangigisimay be

obtained free of charge,

(2) Notice of the delivery of the common draft terto the Registrar pursu-
ant to this Regulation and the notice referredtparagraph (1)(b) shall, at
least 1 month before the general meeting refeoéd Regulation 10, be caused
to be published—

(a) by the Registrar, in the CRO Gazette, and

(b) by the company, in two national daily newspaper

(3) The notice published in accordance with pangly(@) shall include—

(a) the date of delivery of the documentation,

(b) the matters specified in the notice referreshtparagraph (1)(b),

(c) a statement that copies of the common draftgethe directors’
explanatory report and the expert’s report (whelevant) are avail-

able for inspection at the Irish merging compamggistered office,

and

(d) a statement that a copy of the common draftid¢enay be obtained

from the Registrar.

Inspection of documents

9. (1) For the period of 1 month immediately prengdhe general meeting
of an Irish merging company convened in accordantte Regulation 10, the
members of that company and its employee reprasegdor, if there are no



representatives, the employees) shall be permftteel of charge, to inspect at
its registered office during business hours (suliesuch reasonable restrictions
as the company imposes but so that a period afssthan 2 hours in each day
is allowed for inspection)—

(a) the common draft terms,

(b) the directors’ explanatory report together with opinion thereon, if

any, received from the employee representativas, an

(c) the expert’s report, if such a report is regdiby Regulation 7.

(2) The notice convening the general meeting thdde in accordance with
Regulation 10 shall contain a statement of thelentent of each member to
obtain on request, free of charge, full or, if @sided, partial copies of the
documents mentioned in paragraph (1).

General meetings of Irish merging companies

10. (1) Subject to Regulation 11, the common deafhs shall be approved
by a special resolution passed at a general meetiegch Irish merging com-
pany held not earlier than 1 month after the paltilbm of the notice referred
to in Regulation 8(2).

(2) The approval of the members may be made sutgjeet

(a) ratification of the arrangements adopted fopleyee participation in

the successor company in accordance with Part 3,

(b) an order of a competent authority of anotheAEate amending

the exchange ratio or compensating minority memimeascordance

with a procedure to which Article 10.3 of the Diige applies,

(c) receipt, where required, of—

(i) merger control approval from the Competitiontarity under

Part 3 of the Competition Act 2002 (No. 14 of 2002)

(i) merger control approval from the European Cassion under

the Merger Control Regulation, or

(iif) merger control approval under the law of astiier jurisdiction,

(d) any other regulatory approval, or

(e) such other conditions as they consider appxtgin the cir-

cumstances.

(3) The directors of each Irish transferor compsimgll inform—

(a) the general meeting of that company, and

(b) as soon as practicable, the directors of theessor company,

of any material change in the assets and liatslibiethat transferor company
between the date of the common draft terms andatesof that general
meeting.

(4) The directors of the successor company shi@linmthe general meeting
of that company of all changes of which they hagerbinformed pursuant to
paragraph (3).

(5) The special resolution referred to in paragrdphmay be passed in
accordance with section 141(8) of the Act of 1963.

Exemption from requirement to hold general meeting

11. (1) Shareholder approval of the common drafb$as not required—
(a) in the case of any transferor company in a erdoyg absorption, or
(b) in the case of the successor company in a meggacquisition, if the
conditions specified in paragraph (2) have beeasfsat.

(2) The conditions referred to in paragraph (1(t® the following:

(a) the notice required to be published under Raiguil 8(2) was pub-
lished in accordance with Regulation 8(2) in respéthe successor
company before the commencement of the periodhignparagraph
referred to as the “notice period”) of 1 month befthe date of the
general meeting of the transferor company (or, @lieere is more



than one transferor company, of the first of therhdld such a

general meeting);

(b) the members of the successor company werdeehtituring the

notice period—

() to inspect, at the registered office of thecssor company, dur-

ing ordinary hours of business, copies of—

() the documents referred to in Regulation 9,

(1N the audited annual accounts for the preceg@ifigancial years

of each merging company (or, where a merging compas

traded for less than 3 financial years before tite df the

common draft terms, the audited annual accountshéofin-

ancial years for which the company has traded), and

(11 the accounting statement, if any, in relattoneach merging

company which is required to be prepared pursuapata-

graph (3),

and

(ii) to obtain copies of those documents or any pathem on

request;

(c) the right, conferred by paragraph (4), to retjain a general meeting
has not been exercised during the notice period.

(3) Where the latest annual accounts of any mergamgpany relate to a
financial year that ended more than 6 months bdfwelate of the common
draft terms, that company shall prepare an accogistatement in accordance
with the following requirements:

(a) the accounting statement shall be drawn ugt aglate not earlier

than the first day of the third month precedingdiée of the com-

mon draft terms—

() in the format of the last annual balance shawed,

(ii) in accordance with—

(I) the Companies Acts in the case of an Irish imgrgom-

pany, or

(I the law of the relevant EEA State in the cafan EEA

merging company,

(b) subject to subparagraph (c), valuations shavthe last annual

balance sheet shall only be altered to refleciesnin the books

of account,

(c) the following shall be taken into account iearing the accounting
statement—

(i) interim depreciation and provisions, and

(i) material changes in actual value not showhaoks of account,

and

(d) the provisions of the Companies Acts relatimghe auditor’s report

on the last annual accounts apply, with any necgssadifications,

to the accounting statement.

(4) One or more members of the successor companytagether hold not
less than 5% of the paid-up capital of the compahigh carries the right to
vote at general meetings of the company (excludmgshares held as treasury
shares) may require the convening of a generalingeef the company to
consider the common draft terms, and section 13ReoAct of 1963 applies,
with any necessary modifications, in relation te thquisition.

Purchase of minority shares

(1) Where a majority of votes cast at the genersting of a transferor
company was in favour of the special resolutiorppeed pursuant to Regu-
lation 10, a minority shareholder in that comparaymmot later than 15 days
after the relevant date, request the successoramyrip writing to acquire his



or her shares in the transferor company for cash.

(2) Where a request is made by a minority sharenafdaccordance with
paragraph (1), the successor company shall pur¢chashares of the minority
shareholder at a price determined in accordandethét share exchange ratio
set out in the common draft terms.

(3) Nothing in this Regulation limits the powertbE Court to make any
order necessary for the protection of the interestsdissenting minority in a
merging company.

(4) In this Regulation—

“minority shareholder”, in relation to a transfecmpany, means—

(a) in a case where the successor company (nag betompany formed

for the purpose of the merger) holds 90% or mou it all) of

the shares or other securities carrying the righite at general

meetings of the transferor company, any other $iodder in the

company, or

(b) in any other case, a shareholder in the compdroyvoted against

the special resolution;

“relevant date” means—

(a) in relation to a minority shareholder refertedn paragraph (a) of

the definition of “minority shareholder”, the datepublication of

the notice of delivery of the common draft termslenRegulation

8(2), or

(b) in relation to a minority shareholder refertedn paragraph (b) of

the definition of “minority shareholder”, the daie which the

general meeting of the transferor company was held.

Certificate of compliance with pre-merger requiremse

13. On application by an Irish merging company,@oart shall, if it is satis-
fied that the company has completed properly tkenperger requirements,
issue a certificate to that effect, and such afimardtte is conclusive evidence that
the company has properly completed the pre-meggprirements.

CHAPTER 2

Approval in State of Cross-Border Mergers

Court scrutiny of cross-border merger

14. (1) Where the successor company in a crosebandrger is an Irish
company, the Court may, on application made joibjhyall the merging com-
panies, make an order confirming scrutiny of tigaliy of the cross-border
merger as regards that part of the procedure wdanherns the completion
of the cross-border merger and, where approptiaeformation of an Irish
successor company.

(2) The application shall be accompanied by a state detailing the number
and class of shares of each shareholder, if ang,hak requested the purchase
of his or her shares under Regulation 12 and ofrtbasures which the successor
company proposes to take to comply with each seghest.

(3) Subject to Regulations 15 and 16, the Court make an order referred
to in paragraph (1) if—

(a) the successor company is an Irish company,

(b) a certificate has been issued under Reguldtan relation to each

Irish merging company,

(c) in relation to each merging company which iss&A company, a
certificate to the same effect as a certificataggsunder Regulation

13 has been issued by the competent authorityedEEA State

under the law of which that company is governed,

(d) the application is made not more than 6 moatftes the issuing of a



certificate referred to in subparagraph (b) and (c)

(e) the common draft terms to which each certiicatferred to in subpa-
ragraphs (b) and (c), relates are the same terms,

(f) any arrangements for employee participatioth@successor company
as are required by Part 3 have been determined,

(g) provision has been made for each creditor gfcdrtihe merging com-
panies who establishes to the satisfaction of thartGhat that credi-

tor would otherwise be unfairly prejudiced by aderunder Regu-

lation 14, and

(h) where a request for the purchase of sharemrreefto in paragraph

(2), has been made, that measures have been pddpasamply

with each such request.

(4) The Court shall specify, in an order, refert@th paragraph (1), the date
on which the merger is to have effect.

(5) After the cross-border merger has taken effatprder made under this
Regulation is conclusive evidence that—

(a) the conditions set out in paragraph (3) haensatisfied, and

(b) the pre-merger requirements have been complitbd

Protection of creditors

15. A creditor of an Irish merging company whothe date of publication
of the notice under Regulation 8, is entitled tg dabt or claim against the
company, is entitled to be heard in relation todbefirmation by the Court of
the cross-border merger under Regulation 14.

Compliance with other laws relating to mergers take-overs

16. (1) The Court shall not make an order undemReign 14 in respect of
a cross-border merger that is a merger or acquasithich is referred to in
section 16 of the Competition Act 2002 (No. 14 802) and to which paragraph
(a) or (b) of section 18(1) of that Act appliesadrich is referred to in section
18(3) of that Act and which has been notified t® @ompetition Authority in
accordance with that subsection, unless—

(a) the Competition Authority has determined urskstion 21 or 22 of

that Act that the merger may be put into effect,

(b) the Competition Authority has made a conditlatetermination

(within the meaning of that Act) in relation to threrger,

(c) the period specified in subsection (2) of setfl of that Act has
elapsed without the Competition Authority havingpmmed the
undertakings which made the notification concerofetthe determi-

nation (if any) it has made under paragraph (gbpof that subsec-

tion in relation to the merger, or

(d) a period of 4 months has elapsed since theopppte date (within

the meaning of that Act) without the Competitiontiéarity having

made a determination under section 22 of that Actliation to the

merger.

(2) The Court shall not make an order under Reguldt4 in respect of a
cross-border merger that is a concentration witommunity dimension
(within the meaning of the Merger Control Regulajianless—

(a) the European Commission has issued a decisider WArticle 8 of

that Regulation declaring the concentration conypativith the com-

mon market,

(b) the concentration is deemed to have been @ectampatible with

the common market pursuant to Article 10(6) of RRagulation, or

(c) after a referral by the European CommissiotihéoCompetition
Authority under Article 9 of that Regulation, of@nf the events

specified in subparagraphs (a) to (d) of parag(dpHhas occurred.

(3) The Court shall not make an order under Reiguldt4 in respect of a

10



cross-border merger while any requirement undemactment for any other
authorisation, approval, consent, waiver, licepegmission or agreement that
affects the merger remains unsatisfied.

(4) Nothing in these Regulations shall be takeimaly that the satisfaction
of a requirement mentioned in paragraph (3) irtieato a merging company
is effective in relation to the successor company.

(5) Nothing in this Regulation shall affect any diions to which a determi-
nation by the Competition Authority, a decisionttoé European Commission
or an authorisation of a Regulator is subject.

(6) Nothing in these Regulations limits the jurigin of the Irish Takeover
Panel under the Irish Takeover Panel Act 1997 @Naf. 1997) with respect to
a cross-border merger that—

(a) involves a relevant company (within the mearmhthat Act), and

(b) constitutes a takeover (within the meaninghat tAct),

and, accordingly—

(i) the Irish Takeover Panel has power to makesruteder section 8 of

that Act in relation to cross-border mergers ot #iad, to the same

extent and subject to the same conditions, asipbaer to make

rules under that section in relation to any othied lof takeover, and

(i) the Court, in exercising its powers under th&egulations, shall have
due regard to the exercise of powers under that Act

(7) In this Regulation “Regulator” means any bodyuothority constituted

by, or pursuant to, the provisions of any enactrasdtincludes the Central
Bank and Financial Services Authority of Ireland @my Minister of the
Government or Minister of State.

CHAPTER 3

Consequences of Approval of Cross-Border Mergers

Copies of orders to be delivered to the Registrar

17. (1) The Registrar of the Court shall causefficeocopy of an order
under Regulation 14 to be sent to the Registraregistration in the Compan-
ies Register.

(2) The Registrar shall cause to be publishedenQRO Gazette notice of
delivery to the Registrar of the order of the Cauthin 14 days of the delivery
referred to in paragraph (1).

(3) Where an order is made by a competent authofignother EEA State
in respect of a cross-border merger for the purpo$érticle 11 of the
Directive, every transferor company which is asHrcompany shall—

(a) deliver a copy of that order to the Registaarégistration not more
than 14 days after the date on which it was mau, a

(b) specify in writing to the Registrar, the datewhich the competent
authority of that EEA State determined, pursuamrtele 12 of the
Directive, the date on which the cross border metagjees effect.

(4) Where a company fails to comply with paragré@hthe company and
every officer in default shall be guilty of an afiftee.

Action to be taken by Registrar on receipt of osder

18. (1) Where the Registrar receives a copy ofrdaranade under Regu-
lation 14 the Registrar shall—

(a) in relation to each transferor company whichArisEEA company,

give notice of that order as soon as practicabthaauthority

responsible for maintaining the register in whilse tompany file for

that EEA company is kept pursuant to Article 3h& First Company

Law Directive in the EEA State concerned, and

(b) in relation to an Irish transferor company,iségr the copy order in
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respect of that company on, or as soon as pratgicdter, the effec-

tive date in the Companies Register.

(2) Where the Registrar receives from the authoegponsible for main-
taining the register of another EEA State noticelar Article 13 of the
Directive, that the cross-border merger has takiectehe Registrar shall
register—

(a) that notice, and

(b) the date of the receipt of that notice.

(3) The deletion of the registration of the companych is the subject of
the notice referred to in paragraph (2) shall reoeffected until the Registrar
has received that notice.

Consequences of a cross-border merger

19. (1) Subject to paragraph (2), the consequericasross-border merger
are that, on the effective date—

(a) all the assets and liabilities of the transfemmpanies are transferred
to the successor company,

(b) in the case of a merger by acquisition or ageeby formation of

a new company, where no application has been maderwrity
shareholders under Regulation 12, all remaining begmof the
transferor companies except the successor comganigs (@ member

of a transferor company) become members of theessoc company,

(c) the transferor companies are dissolved,

(d) all legal proceedings pending by or againsttaaysferor company
shall be continued with the substitution, for ttensferor companies,

of the successor company as a party,

(e) the successor company is obliged to make tangmabers of the trans-
feror companies any cash payment required by thestef the com-

mon draft terms,

(f) the rights and obligations arising from the tants of employment of
the transferor companies are transferred to theessor company,

(g) every contract, agreement or instrument to tWhit¢ransferor com-
pany is a party shall, notwithstanding anythingh® contrary con-
tained in that contract, agreement or instrumestdnstrued and

have effect as if—

(i) the successor company had been a party thergwad of the
transferor company,

(ii) for any reference (however worded and whethgrress or

implied) to the transferor company there were stuttet a refer-

ence to the successor company, and

(iif) any reference (however worded and whetheresp or implied)

to the directors, officers, representatives or eyges of the

transferor company, or any of them, were, respelstia refer-

ence to the directors, officers, representativesngployees of the
successor company or to such director, officemasgntative or
employee of the successor company as the sucaEsspany

nominates for that purpose or, in default of nortiorg to the

director, officer, representative or employee @f skiccessor

company who corresponds as nearly as may be forshenen-

tioned director, officer, representative or empkye

(h) every contract, agreement or instrument to hi¢ransferor com-
pany is a party becomes a contract, agreemenstuiment between

the successor company and the counterparty withahme rights,

and subject to the same obligations, liabilitied artidents (including
rights of set-off), as would have been applicab&éto if that con-

tract, agreement or instrument had continued iceftaetween the
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transferor company and the counterparty, and amemndue and

owing (or payable) by or to the transferor compangter or by virtue

of any such contract, agreement or instrument slegibme due and

owing (or payable) by or to the successor compastgad of the

transferor company, and

(i) an offer or invitation to treat made to or byransferor company

before the effective date shall be construed and b#ect, respec-

tively, as an offer or invitation to treat madeotdby the successor

company.

(2) The successor company shall comply with filiaguirements and any
other special formalities required by law (incluglithe law of another EEA
State) for the transfer of the assets and liagdiof the transferor companies to
be effective in relation to other persons.

Validity

20. A cross-border merger which has taken effegragided for in Regu-
lation 14(4) may not be declared null and void #redorder made under Regu-
lation 14, specifying the date on which the crossdbr merger is to have effect,
shall constitute conclusive evidence of the effestess of the cross-border
merger.

Certain provisions of the Companies Acts not tayapp

21. (1) Sections 30 and 31 of the Companies (AmemtyvAct 1983 (No. 13

of 1983) do not apply to the issue of shares bycamypany as a consequence
of a cross-border merger.

(2) A cross-border merger does not create a swvgidilationship to which
subsection (5) of section 149 of the Act of 196fl@s, and accordingly the
restrictions in that subsection have no applicatiotine profits, losses or
accounts of an Irish successor company.

(3) Section 41(1) of the Companies (Amendment) 83 (which restricts

the right of a Company to purchase its own shates$ not apply to the pur-
chase of any shares in pursuance of an order @ dlet under this Regulation.

PART 3
Employee Participation
Chapter 1

Preliminary and General

Interpretation

22. In this Part—

“appointed” means, in the absence of an electippoimted by the employees
and the basis on which that appointment is made ey employees so
determine, be such as is agreed by them with thigingecompanies, or the
successor company, as the case may be;

“consultation” means the establishment of dialogné exchange of views
between the representative body or the employeesésentatives (or both)
and the competent organ of the successor compangirae, in a manner and
with a content which allows the employees’ repreaivres, on the basis of the
information provided, to express an opinion on meas envisaged by the com-
petent organ which may be taken into account irddsion making process
within the successor company;

“Commission” means the Labour Relations Commission;

“Court” means the Labour Court;

“employee” means a person who has entered intaodksaunder a contract of
employment and references, in relation to a mergorgpany or a successor
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company, to an employee shall be read as referea@semployee employed
by any of them;

“employee participation” means the influence of tbpresentative body or the
employees’ representatives (or both) in the affaiira company by the way of—
(a) the right to elect or appoint some of the menmloéthe company’s
supervisory or administrative organ, or

(b) the right to recommend or oppose, or both tomemend and oppose,

the appointment of some or all of the members efctmpany’s

supervisory or administrative organ;

“employees’ representative” means a representateated or appointed for
the purposes of these Regulations;

“establishment” means in relation to a companyivaidn (however described)
of the undertaking physically separated from offeets of the company;
“excepted body” has the meaning assigned to ielstiean 6(3) of the Trade
Union Act 1941 (No.22 of 1941, as amended);

“expert” means an individual, and may be the hofd®n time to time of a
named office or position in a body corporate oeothody or organisation;
“information” means the informing of the represeiv@body or the employees’
representatives (or both), by the competent orddéimecsuccessor company

on questions which concern the company itself anydodi its subsidiaries or
establishments situated in another EEA State ochwvikceed the powers of
the decision-making organs in a single EEA Statetahe, in a manner and
with a content which allows the employees’ représ@res to undertake an in-
depth assessment of the possible impact and, valpprepriate, prepare consul-
tations with the competent organ of the company;

“involvement of employees” means any mechanismnuliolg information, con-
sultation and employee participation, through wheohployees’ representatives
may exercise an influence on decisions to be tak#in the company;
“representative body” means the body representafitiee employees referred
to in Schedule 1 set up for the purpose of infogvand consulting the
employees of a successor company situated in tlieaBH, where applicable,
of exercising employee participation rights in tigla to the successor company;
“special negotiating body” means the body estabtisih accordance with Regu-
lation 25 to negotiate with the competent bodyhef inerging companies
regarding the establishment of arrangements fointrivement of employees
within the successor company;

“Standard Rules” means the rules set out in Scleetiul

“trade union” means a trade union which holds aotiatjon licence under Part
Il of the Trade Union Act 1941 (No. 22 of 1941 aasended);

“wages” has the meaning assigned to it by the PayofédVages Act 1991 (No.
25 of 1991, as amended).

Requirement for employee participation

23. (1) Arrangements for the participation of enygles in every Irish suc-
cessor company shall be established in accordaiticéhgse Regulations.

(2) Without prejudice to paragraph (3), the sucoessmpany shall be sub-
ject to the rules in force in the State concermngployee participation, if any.
(3) Notwithstanding paragraph (2), the rules ircéoconcerning employee
participation in the State, if any, shall not appiynere—

(a) at least one of the merging companies habgib tmonths before

the publication of the common draft terms, an ayenmamber of

employees that exceeds 500 and is operating undemployee par-

ticipation system within the meaning of Regulati{h) of the Euro-

pean Communities (European Public Limited-Liabif@gmpany)

(Employee Involvement) Regulations 2006 (S.I. N&8 6f 2006), or

(b) there is no provision in any enactment—
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(i) for at least the same level of employee partitibn as operated

in the relevant merging companies, measured byamée to the

proportion of employee representatives amongsirttmbers of

the administrative or supervisory organ or themaodttees or of

the management group which covers the profit wifithe com-

pany, subject to employee representation, or

(i) for employees of establishments of the sucmesempany that are
situated in other EEA States of the same entitlérzeexercise

employee participation rights as is enjoyed by ¢h@siployees

employed in the State.

(4) In the cases referred to in paragraph (3)ptrécipation of employees

in the successor company and their involvemertierdefinition of such rights
shall be regulated in accordance with Regulatigh®o214 and in accordance
with Article 12(2), (3) and (4) of Regulation (E®p 2157/20016 as given full
effect by the European Communities (European Plliritted Liability
Company) Regulations 2007 (S.I. No. 21 of 2007).

Requirement to begin negotiations with employees

24. (1) As soon as possible after the publicatiothe draft terms of a cross-
border merger, the management or administrativaroof each merging com-
pany shall take the necessary steps to start raigos with the representatives
of the employees of that company on arrangementhéoinvolvement of those
employees in the successor company.

(2) The steps to start negotiations shall inclidegrovision of information
about the identity of the merging companies, thalmer of employees in each
(identified according to the EEA State in whichyttaee located), and the
number of such employees covered by an employdigipation system.

6

0.J. L. 294, 10.11.2001, p.1.

(3) The information referred to in paragraph (23lshe supplied to the
employees’ representative for that merging compmanyhere there is no such
representative, to the employees themselves.

Chapter 2

Special Negotiating Body

Creation of special negotiating body

25. (1) For the purposes of the negotiations maatian Regulation 24, the
management or administrative organs of the mergimgpanies shall make
arrangements, in accordance with this Regulatmmthie establishment of a
special negotiating body that is representativih@femployees of the merging
companies.

(2) The membership of the special negotiating beithil be determined in
accordance with paragraphs (3) to (5) and the mesvdbmll be elected or
appointed—

(a) in the case of members to be elected or apbiotrepresent

employees in the State, in accordance with thegghare specified in
Regulations 26 and 27, and

(b) in the case of members to be elected or apgdiiat represent

employees in any other EEA State, in accordande suith pro-

cedures specified in laws or measures adoptedat\EBA State.

(3) Subject to paragraphs (4) and (5), seats ospheial negotiating body
shall be distributed in proportion to the numbewofkers employed in each
EEA State by the merging companies by allocatinggpect of a relevant EEA
State one seat for each portion of employees eragloythat EEA State which
equals 10%, or a fraction thereof, of the total hanof employees employed
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by the merging companies in all relevant EEA Stidken together.

(4) There shall be such further additional memlifrers each EEA State as

are necessary to ensure that the special neggtiatidy includes at least one
member representing each transferor company whindgistered and has
employees in that EEA State, but so that—

(a) the number of additional members does not ek26@o of the

number of members provided for by paragraph (3}, an

(b) the addition of members under this paragrapgs thmt result in

double representation of the employees concerned.

(5) In the application of paragraph (4), if the raenof those transferor
companies is greater than the number of additispals available, those
additional seats shall be allocated in relatiothtse companies in decreasing
order of the number of employees they employ.

Representation of Irish employees on special natjog body

26. (1) The representation on a special negotidtoty of the employees in
the State of the merging companies is allocategpasified in this Regulation.
(2) Where the number of seats on the special regagibody allocated to

the State is equal to the number of merging congsanhich have employees
in the State, there shall be at least one seaafdn of the merging companies,
and each member elected or appointed to fill susdeah shall be considered as
representing the employees of the merging comgaatyelected or appointed
them.

(3) Where the number of seats on the special retgagibody allocated to

the State is greater than the number of mergingoeniies which have
employees in the State, there shall be one seatfdr of the merging compan-
ies, and additional seats shall be allocated t@imgrcompanies in decreasing
order of the number of employees they employ, auth enember elected or
appointed to fill a seat in accordance with thisageaph shall be taken to
represent those employees of the companies thaédler appointed them.

(4) Where the number of seats on the special regagibody allocated to

the State is less than the number of merging corepavhich have employees
in the State, the number of members equal to theébeu of available seats
shall be elected or appointed according to thetgseaumber of votes won,
and the representatives so elected or appointéichbeitaeen them represent
the employees of the merging companies in the 8tateslected or appointed
them.

(5) The references in paragraphs (2), (3) ando(4)drging companies

include the concerned subsidiaries or establishenafrd merging company and,
where the presence of a merging company in the &amnly by virtue of the
presence of its concerned subsidiaries or estaidints, those entities are to be
taken, for the purposes of those paragraphs, tstitae that merging company.
(6) Employees of a merging company in which theeer® employees’ rep-
resentatives shall not, by virtue of that fact aldme prevented from exercising
their right to elect or appoint members of the sdetegotiating body.

(7) An employee who is employed in the State byeagimg company on the
day the date or dates for the election of membfetfseospecial negotiating
body conducted in accordance with Regulation Zixésl and who is, on the
election day or days, an employee of such a comphal be entitled to vote

in the election.

(8) Each of the following is eligible to stand asandidate in the election of
members of the special negotiating body conductedtcordance with Regu-
lation 27, namely:

(a) an employee who has been employed in the Byat@e or more of

the merging companies for a continuous period tfess than one

year on the nomination day,
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(b) a trade union official, whether or not he oe #han employee, and

(c) an official of an excepted body, whether or metr she is an

employee,

provided that, in each case, he or she is nomiregtestich a candidate by—
(i) a trade union or an excepted body which isaalyerecognised by

the relevant merging companies located in the $tateollective

bargaining or information and consultation purposes

(i) at least 2 employees.

Conduct of election

27. (1) Where elections of members of a speciabti@ing body fall to be
conducted, being elections by employees in the ®fatnerging companies, the
management or administrative organs of the mergimgpanies shall arrange
for the conducting of those elections in accordamitie this Regulation.

(2) The management or administrative organs ofrteeging companies shall,
in consultation with employees or their represéwtat(or both), appoint one
or more persons as returning officers (referrecottectively in this Regulation
as the “returning officer”), whose duties inclutte brganisation and conduct
of nominations and the election, and any persapgointed may authorise
other persons to assist in the performance of ttoses.

(3) Where the number of candidates on the nominatay exceeds the
number of members to be elected, a poll or polidl &e taken by the returning
officer and voting in the poll shall take placedsgecret ballot on a day or days
to be decided by the returning officer.

(4) The returning officer shall perform the dutegghat office in a fair and
reasonable manner and in the interests of an grded proper conduct of
nomination and election procedures.

(5) As soon as is reasonably practicable afterdhbelt of the election is
known, the returning officer shall make such areangnts as are necessary
to ensure that the result is sent to the candidateployees and employees’
representatives and to the management or administiergans of the merg-
ing companies.

(6) Once the result of the election is sent byrétarning officer in accord-
ance with paragraph (5), the candidates concetmatit= regarded as having
been duly elected.

(7) All reasonable costs of the nomination andtedagrocedure in the elec-
tion shall be borne by the management or adminigtrargans of the merg-
ing companies.

(8) Where, for any reason, a vacancy arises amaongse of the members of
the special negotiating body who have been elentadcordance with this
Regulation, arrangements shall be made by the demipergans of the merging
companies and the special negotiating body fornthaancy to be filled.

(9) Where a member of the special negotiating bwkdgse nomination for
election was on the basis of his or her satisfyiregrequirement contained in
Regulation 26(8)(a) ceases to be employed by atiyeomerging companies,
that person shall cease to be a member of theadpegjotiating body.

(10) Where a member of the special negotiating bwalgdgyse nomination for
election was on the basis of his or her satisfyiregrequirement contained in
Regulation 26(8)(b) or (c) ceases to be an offiafahe trade union or excepted
body concerned, that person shall cease to be deravhithe special nego-
tiation body.

Remit of special negotiating body

28. (1) The special negotiating body and the mamagée or administrative
organs of the merging companies shall negotiatedatetmine, by written
agreement, arrangements for the involvement of eyagls within the successor
company in accordance with the principles setwiRegulation 32.
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(2) With a view to concluding that agreement, ttenagement or administra-
tive organs of the merging companies shall—

(a) convene a meeting with the special negotidimdy and shall inform

local managements accordingly, and

(b) inform the special negotiating body of the plidne expected time-

table, and the actual process of carrying out tbessborder merger,

up to its registration.

(3) The management or administrative organs ofrtbeging companies shall
convene regular meetings as necessary with théaspegotiating body in order
to facilitate the negotiation of a written agreeingferred to in paragraph (1).
(4) The agreement referred to in paragraph (1) sledbinding on the entire
group of companies within the company resultingrfthe cross-border merger,
irrespective of the EEA State in which it was sidjiaad the location of those
companies.

Voting procedure in the special negotiating body

29. (1) Subject to paragraph (2), the special nagog body shall take its
decisions (including the final decision whethernpprove the entering into of
an agreement under Regulation 28) by both—

(a) an absolute majority of its members, with eaember having one

vote, and

(b) an absolute majority of the employees represkhy those members.

(2) Ii—

(a) at least 25% of the overall number of employsdhe merging com-
panies are covered by employee patrticipation, and

(b) the result of negotiations would lead to a aidun of employee par-
ticipation rights,

the majority required for a decision to approvegheering into of an agree-
ment under Regulation 28 is the votes of two thafdhe members of the
special negotiating body representing at leastthwds of the total number of
employees, including the votes of members repreggpatployees employed
in at least two EEA States.

(3) For the purposes of paragraph (2), a redudi@mployee participation
rights occurs when the proportion of members ofdtgans of the successor
company having employee participation rights isdothan the highest pro-
portion existing within the merging companies.

(4) Any decision made in accordance with paragf@pishall be brought to
the attention of the employees by the special natymt body as soon as reason-
ably practicable and, in any event, no later théaaldys after the making of
the decision.

Engagement of experts by special negotiating body

30. (1) For the purpose of the negotiations, thezish negotiating body may
engage experts of its choice to assist with itskwor

(2) The experts may be representatives of appriepEBA-level trade

union organisations.

(3) The experts may be present at negotiation mgetn an advisory capa-
city at the request of the special negotiating hedyere appropriate to promote
coherence and consistency at EEA level.

(4) The special negotiating body may decide torimfthe representatives of
appropriate external organisations, including traiens and excepted bodies,
of the start of the negotiations.

Expenses

31. The reasonable expenses relating to the funicjmf the special nego-
tiating body and, in general, to negotiations urntlese Regulations shall be
borne by the merging companies so as to enablepigal negotiating body to
carry out its functions in an appropriate manner.
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Chapter 3
Negotiations and Agreement

Spirit of cooperation

32. (1) The parties shall negotiate or work togetas the case may be, in a
spirit of cooperation with due regard for theiripgocal rights and obligations,
and taking into account the interests both of tieeassor company and of
the employees.

(2) In paragraph (1), “parties” means—

(a) the competent organs of the merging compamedtee special nego-
tiating body, in relation to reaching an agreememiccordance with
Regulation 28 on arrangements for the involveméth@employees

within the successor company;

(b) the competent organ of the successor compathyharepresentative
body as set out in Schedule 1; and

(c) the supervisory or administrative organ of shecessor company and
the employees or their representatives (or both, regard to a

procedure for the information and consultationroptyees.

Content of agreement

33. (1) Without prejudice to the autonomy of thetipa, the agreement
referred to in Regulation 28 shall specify—

(a) the scope of the agreement;

(b) the substance of any arrangements for emplpggeipation that, in
the course of the negotiations, the parties ddo@stablish, includ-
ing, where applicable—

(1) the number of members of the administrativewpervisory body

of the successor company whom the employees wéhibided to

elect, appoint, recommend or oppose,

(ii) the procedures as to how the members refdoréal clause (i)

may be elected, appointed, recommended or oppgsed b
employees, and their rights; and

(c) the date of entry into force of the agreemiemtjuration, the circum-
stances requiring renegotiation of the agreemehttaa procedure

for its renegotiation.

(2) Unless it otherwise provides, the agreemenbissubject to the Stan-
dard Rules.

Duration of negotiations

34. (1) The management or administrative orgartkefnerging companies
and the special negotiating body shall commencetragpns as soon as the
special negotiating body is established and thegetiations may continue for
up to 6 months from the establishment of that body.

(2) The parties may decide, by joint agreemengxtend negotiations
beyond the period referred to in paragraph (1)oup total of one year from
the establishment of the special negotiating body.

(3) The special negotiating body may decide, byagonity of two thirds of

its members representing at least two thirds okthployees, including the
votes of members representing employees in at teaddifferent EEA States,
not to open negotiations or to terminate negotatialready opened and to
rely on the rules on employee participation in éoirc each of the EEA States
(including the State) where the successor compasyth employees.

(4) A decision under paragraph (3) shall terminlageprocedure referred to
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in Regulation 28 for the conclusion of an agreemamd the provisions of
Schedule 1 shall not apply.

Standard Rules

35. (1) In order to ensure the establishment @ra@ments for the involve-
ment of employees in the successor company, thmel&tad Rules apply, from
the date of its registration, to the successor emyjif its registered office is
located in the State and—

(a) the parties so agree, or

(b) no agreement has been concluded within theltrmespecified in
Regulation 34 and—

(i) the management or administrative organs ohtleeging compan-

ies decide to accept the application of the StahBailes in

relation to the successor company and, on thas bascontinue

with the merger, and

(ii) the special negotiating body has not madeasiten under Regu-

lation 29(2).

(2) Part 3 of Schedule 1 applies to the successopany only if, before
registration of the successor company—

(a) one or more forms of employee participationligpto one or more

of the merging companies employing at least 3318¢hetotal

number of employees in all merging companies itmeddche EEA

States concerned, or

(b) one or more forms of employee participationligglpin one or more

of the merging companies employing less than 33aB#be total

number of employees in all the merging companigkerEEA States

and the special negotiating body decides thatules iset out in that

Part are to apply.

(3) Where there was more than one form of empl@gegcipation within

the various merging companies, the special neguoisiody shall choose which
of those forms shall be established in the compasylting from the cross-
border merger.

(4) The special negotiating body shall inform thenagement or administra-
tive organs of the merging companies of any deasstaken pursuant to para-
graph (3).

(5) The relevant organs of the merging companiegschaose without any
prior negotiation to be directly subject to therfstard Rules and to abide by
them from the date of registration of the succeseampany.

(6) Where, following prior negotiations, the StardiRules apply, the parties
may, notwithstanding those Rules, agree to lingtgloportion of employee
representatives in the administrative organ ofstieessor company, but if in
one of the merging companies employee represeesationstituted at least one
third of the administrative or supervisory boare timitation may not result
in a lower proportion of employee representativethe administrative organ
of the successor company than one third.

(7) Where, in accordance with paragraph (6), thiegsaagree to limit the
proportion of employee representatives in the athinative organ, the majority
required for such a decision shall be the votes of—

(a) two-thirds of the employees including the vaiéemployees

employed in at least two Member States, or

(b) two-thirds of the members of the representdivgy representing at
least two thirds of the total number of employéeduding the votes

of members representing employees employed iraat te/o

Member States.
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Chapter 4
Supplementary

Definition

36. In this Chapter “relevant company” means—

(a) a merging company, and

(b) in relation to a merger by formation of a neampany, the suc-
cessor company.

Protection of employee participation rights

37. When the successor company is operating umdemaloyee partici-
pation system, that company shall ensure that grepk) participation rights
are protected in the event of subsequent domestigars for a period of three
years after the cross-border merger has takentgffe@applying, mutatis mut-
andis, the rules laid down in these Regulations.

Confidential information

38. (1) An individual who is or at any time was—

(a) an employee of a relevant company,

(b) a member of—

() the special negotiating body, or

(ii) the representative body,

(c) an employees’ representative for the purpofésese Regulations, or

(d) an expert providing assistance,

shall not reveal any information which, in the tegate interest of any relevant
company, has been expressly provided in confidembenm or her or to the
body by a relevant company.

(2) The duty of confidentiality imposed by paradrdf) continues to apply
after the cessation of the employment of the imlligi concerned or the expiry
of his or her term of office.

(3) A relevant company may refuse to communicdigrimation to a special
negotiating body where the nature of that inforomais such that, by reference
to objective criteria, it would—

(a) seriously harm the functioning of any relevamnpany, or

(b) be prejudicial to any relevant company.

(4) The Court or any member of the Court or thestegy or any officer or
servant of the Court, including any person or pessappointed by the Court
as an expert or mediator, shall not disclose afoynmation obtained in confi-
dence in the course of any proceedings before thet@nder these

Regulations.

Protection of employees’ representatives

39. (1) A relevant company shall not penalise—

(a) a member of the special negotiating body,

(b) a member of the representative body,

(c) an employees’ representative performing fumstionder these Regu-
lations, or

(d) an employees’ representative in the supervisogdministrative
organ of a successor company who is an employde@abtompany

or of a merging company,

for the performance of his or her functions in adamce with these
Regulations.

(2) For the purposes of this Regulation, a persterred to in paragraph (1)
is penalised if that person—
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(a) is dismissed or suffers any unfavourable chaodpgs or her con-

ditions of employment or any unfair treatment (utthg selection

for redundancy), or

(b) is the subject of any other action prejuditiahis or her employment.

(3) Schedule 2 has effect in relation to an allegmttravention of para-

graph (2).

(4) Subject to paragraph (6), a person referréd paragraph (1) shall be
afforded any reasonable facilities, including tiafg that will enable him or her
to perform promptly and efficiently his or her fiilons as a member of the
special negotiating body or representative bodgsoan employees’ representa-
tive, as the case may be.

(5) A person referred to in paragraph (1) shalpaiel his or her wages for

any period of absence afforded to him or her iroetance with paragraph (4).
(6) The granting of facilities under paragraphg@all have regard to the
needs, size and capabilities of the relevant cognpad shall not impair the
efficient operation of that company.

(7) This Regulation applies in particular to att@mcke by representatives at
meetings of the special negotiating body or reprizdive body or any other
meetings within the framework of an agreement retéto in Regulation 33 or
Schedule 1 or any meeting of the administrativeupervisory organ.

(8) Subject to paragraph (9), this Regulation iaddition to, and not in
substitution for, any rights enjoyed by an emplayeepresentative, whether
under any enactment or otherwise.

(9) If a penalisation of a person referred to iragaaph (1), in contravention
of that paragraph, constitutes a dismissal of eaton within the meaning of
the Unfair Dismissals Acts 1977 to 2007, relief may be granted to that person
in respect of that penalisation both under Sche#laed under those Acts.

Dispute Resolution

40. (1) Subject to paragraph (2), a dispute betveegrrelevant company
and employees or their representatives (or both¢eming—

(a) matters provided for in Regulations 25 to Jatieg to the special
negotiating body,

(b) the negotiation, interpretation or operatioranfagreement in
relation to Regulation 24, 33 or 34,

(c) the interpretation or operation of the Standautes as provided for
in Regulation 35 and Schedule 1, and

(d) a matter provided for in paragraph (4), (5),d6(7) of Regulation
39, or

(e) a complaint by an employee or his or her reprigive (or both)
that, in relation to Regulation 37, the companyltésy from any
subsequent domestic merger is being or will be seiddor the pur-
pose of depriving employees of their rights to ewgpk involvement

or of withholding those rights,

may be referred by one or more relevant companpl@maes employed in the
State or their representatives (or both) to therCfou investigation.

(2) Such a dispute may be referred to the Coust after—

(a) recourse to the internal dispute resolutiorcgdare (if any) in place
in the relevant company concerned has failed tolvegshe dispute,
and

(b) the dispute has been referred to the Commisaimh having made
available such of its services as are appropratthe purpose of
resolving the dispute, the Commission providesraficate to the
Court stating that the Commission is satisfied timaturther efforts

on its part will advance the resolution of the digp
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(3) Having investigated a dispute under paragrapftiie Court may make

a recommendation in writing, giving its opinionthre matter.

(4) Where, in the opinion of the Court, a dispinat is the subject of a
recommendation under paragraph (3) has not beelvees the Court may, at
the request of—

(a) one or more relevant company, or

(b) one or more employees or their representafimesoth),

and, following a review of all relevant matters makdetermination in writing.
(5) Disputes between any relevant company and grapoor their represen-
tatives (or both) concerning matters of confiddntiformation provided for in
Regulation 38 may be referred by—

(a) one or more relevant company, or

(b) any employee of the company or his or her gr&atives (or both),

to the Court for determination.

(6) In relation to a dispute referred to it undés tRegulation, the Court
shall—

(a) give the parties an opportunity to be heard bynd to present any
evidence relevant to the dispute,

(b) make a recommendation or determination, asdle requires, in

writing in relation to the dispute, and

(c) communicate the recommendation or determindtighe parties.

(7) The following matters, or procedures to bedwitd in relation to them,
shall be determined by the Court, namely:

(a) the procedure in relation to all matters conicgy the initiation and
hearing by the Court of a dispute under this Rdgpria

(b) the times and places of hearings of such desput

(c) the publication and notification of recommenadas and determi-

nations of the Court;

(d) any matters consequential on, or incidentalhi® matters referred to

in subparagraphs (a) to (c).

(8) In deciding what constitutes confidential infation, the Court may be
assisted by a panel of experts.

(9) A party to a dispute under this Regulation rappeal from a determi-
nation of the Court to the High Court on a pointaaf and the decision of the
High Court shall be final and conclusive.

(10) The Court may refer a question of law arismgroceedings before it
under this Regulation to the High Court for deteraion and the decision of
the High Court shall be final and conclusive.

Power of Court to administer oaths and compel \sgre

41. (1) The Court shall, on the hearing of a digpeferred to it for recom-
mendation or determination under Regulation 40nothe hearing of an appeal
under Schedule 2, have power to take evidence thnaoa for that purpose
may cause to be administered oaths to personglaiteas witnesses at that
hearing.

(2) Any person who, upon examination on oath auskdrby this Regu-

lation, wilfully makes any statement which is matkfor that purpose and
which he or she knows to be false or does not\elie be true commits an
offence.

(3) The Court may, by giving notice in that behalfvriting to any person,
require that person to attend at such time andceads specified in the notice
to give evidence in relation to a dispute refetaethe Court for recommend-
ation or determination under Regulation 40 or gmeapunder Schedule 2, or
to produce any documents in the person’s possessistody or control which
relate to any such matter.
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(4) A notice under paragraph (3) may be given eitlyedelivering it to the
person to whom it relates or by sending it by post prepaid registered letter
addressed to that person at the address at whichgie ordinarily resides or,
in the case of a relevant company, at the addteskieh the relevant company
ordinarily carries on any profession, businessaoupation.

(5) If a person to whom a notice under paragrapln@3 been given refuses
or wilfully neglects to attend in accordance witle notice or, having so
attended, refuses to give evidence or refusesltuliyifails to produce any
document to which the notice relates, that personngits an offence.

(6) A witness in a hearing of a dispute or appe#&bie the Court has the
same privileges and immunities as a witness befaréligh Court.

Enforcement

42. (1) lfi—

(a) a party to a Court determination fails to canuy in accordance with

its terms a determination of the Court in relatiora dispute under

Regulation 40, or

(b) a party to a complaint under Schedule 2 failsarry out in accord-

ance with its terms a decision of a rights comroissi or a determi-

nation of the Court under that Schedule in relatethe complaint,

within the period specified in the determinatiordecision or if no such period
is so specified within 6 weeks from the date onclwtthe determination or
decision is communicated to the parties, the Git€ourt shall, on application
to it in that behalf by one or more of the parti@she dispute or complaint,
without hearing any evidence (other than in retatmthe matters aforesaid)
make an order directing the party concerned toycaut the determination or
decision in accordance with its terms.

(2) The reference in paragraph (1) to a deternonadf the Court or a
decision of a rights commissioner is a referencgutth a determination or
decision in relation to which, at the end of tmadifor bringing an appeal
against it, no such appeal has been brought sucti an appeal has been
brought it has been abandoned, and the referemtks tlate on which the
determination or decision is communicated to théigmshall, in a case where
such an appeal is abandoned, be read as refetertbesdate of that
abandonment.

(3) In an order under this Regulation providing thee payment of compen-
sation of the kind referred to in paragraph 2(3dfckchedule 2, the Circuit
Court may, if in all the circumstances it consideegppropriate to do so, direct
a relevant company to pay to the employee concemnteckst on the compen-
sation at the rate referred to in section 22 ofGbarts Act 1981 (No.11 of
1981), in respect of the whole or any part of teequ beginning 6 weeks after
the date on which the determination of the Coutherdecision of the rights
commissioner is communicated to the parties anthgrah the date of the
order.

(4) An application under this Regulation to theaQit Court shall be made

to the judge of the Circuit Court for the circuitwhich the relevant company
concerned has its principal place of business.

Workforce thresholds in other legislation

43. The extension of employee participation rightemployees of establish-
ments of the successor company employed in othAr&EBtes, referred to in
Regulation 23(3)(b)(ii), shall not entail any olaligpn to take those employees
into account when calculating the size of workfatmesholds giving rise to
participation rights under national law.

Legal form of company

44. When at least one of the merging companiepésating under an
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employee participation system and the successopaoynis to be governed by
such a system in accordance with the rules reféor@dRegulation 23, that
company shall take a legal form allowing for thermise of employee partici-
pation rights.

SCHEDULE 1
Standard Rules

PART 1

Composition of Body Representative of Employees

1. In cases falling within Regulation 35, a repréaBve body shall be set up
in accordance with the provisions of this Part.

2. The representative body shall be composed ofegmps of the successor
company and its subsidiaries and establishmentgeel®er appointed from their
number by the employees’ representatives or, irabsence thereof, by the
entire body of employees.

3. The members of the representative body shadldited or appointed in
proportion to the number of employees employedarheEEA State by the
merging companies, by allocating in respect of BA BState one seat per por-
tion of employees employed in that EEA State whigbals 10% or a fraction
thereof, of the number of employees employed byrieaging companies in all
the EEA States taken together.

4. The election or appointment of members of tipeagentative body shall

be carried out in accordance with a procedure ddogehe special negotiat-
ing body.

5. The number of members of, and allocation ofsseat the representative
body shall be adapted to take account of changasrireg within the successor
company, and the representative body shall takesipg it deems necessary
to ensure this.

6. Where its size so warrants, the representatidy bhall elect a select com-
mittee from among its members, comprising at muge members.

7. The representative body shall adopt its owrsrafgrocedure.

8. The competent organ of the successor compatiybghimformed of the
composition of the representative body as soos ssasonably practicable.

9. (1) Four years after the representative boagtablished, it shall examine
whether to open negotiations for the conclusioarohgreement referred to in
Regulation 28 or to continue to apply the StandrRutes as provided for in
this Schedule.

(2) If such a decision has been taken to negaiategreement, Regulations
29 to 31 and 33 and 34 apply with the necessaryifioations and, for that
purpose, references in those Regulations to “speegotiating body” shall be
construed as references to “representative body”.

(3) Where, on the expiry of the time limit spedadifim Regulation 34 (as
applied by this paragraph), no such agreementéas toncluded, the arrange-
ments initially adopted in accordance with the gimns of this Schedule con-
tinue to apply.

PART 2

Standard Rules for Information and Consultation

10. The competence and powers of the representadidye set up in the suc-
cessor company are governed by the provisionsoPrt.

11. (1) The competence of the representative bbdly lse limited to ques-
tions which concern the successor company sitiatadother EEA State or
which exceed the powers of the decision-makingrmsga a single EEA State.
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(2) Without prejudice to meetings held pursuantacagraph 13(1), the rep-
resentative body has the right to be informed ams@lted and, for that pur-
pose, to meet with the competent organ of the ssoceeompany at least once
a year, on the basis of regular reports drawn ufihvéyxompetent organ, on the
progress of the business of the successor compahiysaprospects, and the
local management shall be informed accordingly.

(3) The competent organ of the successor compallysiovide the rep-
resentative body with the agenda for meetings @ftiministrative, or, where
appropriate, the management and supervisory oggahyith copies of all
documents submitted to the general meeting ohiseholders.

(4) The meeting shall relate in particular to threcture, economic and finan-
cial situation, the probable development of thdress and of production and
sales, the situation and probable trend of employnievestments, and substan-
tial changes concerning organisation, introductibnew working methods or
production processes, transfers of production, ersrgut-backs or closures of
undertakings, establishments or important partetieand collective
redundancies.

12. (1) Where there are exceptional circumstantfestang the employees’
interests to a considerable extent, particularigherevent of relocations,
transfers, the closure of establishments or unkiedga or collective redundanc-
ies, the representative body has the right to foerired.

(2) The representative body, or where it so decidgsarticular for reasons

of urgency, the select committee, has the rigin¢et at its request the com-
petent organ of the successor company, or any appepriate level of man-
agement within the successor company having itsmawers of decision, so as
to be informed and consulted on measures signtficaffecting employees’
interests.

(3) Where the competent organ decides not to atéordance with the
opinion expressed by the representative body gpeesentative body has the
right to a further meeting with the competent orgathe successor company
with a view to seeking agreement.

(4) In the case of a meeting organised with a semmmittee, those members
of the representative body who represent employbesare directly concerned
by the measures in question also have the rigbarticipate.

(5) The meetings referred to in this paragraphataaffect the prerogatives

of the competent organ.

13. (1) Before any meeting with the competent orgfathe successor com-
pany, the representative body or the select cormeitvhere necessary enlarged
in accordance with paragraph 12(4), is entitlech&et without the representa-
tives of the competent organ being present.

(2) Without prejudice to Regulation 38, the memh#rhe representative
body shall inform the employees of the successopemy or their representa-
tives (or both), of the content and outcome ofitii@ermation and consul-
tation procedures.

14. (1) The representative body or the select cateenmay be assisted by
experts of its choice.

(2) The reasonable costs of the representative bloaly be borne by the
successor company, which shall provide the bodgmlbrers with the financial
and material resources needed to enable themflormetheir duties in an
appropriate manner.

(3) In so far as is necessary for the fulfilmentradir duties, the members of
the representative body shall be entitled to tirfiiéon training without loss

of wages.

PART 3
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Standard Rules for Employee Participation

15. (1) Subject to paragraphs (6) and (7) of Regui&85, the employees of
the successor company and their representative (oodhoth) have the right
to elect, appoint, recommend or oppose the appeimtiof a number of
members of the administrative or supervisory bddyat company equal to
the highest proportion in force in the merging camps concerned before
registration of the successor company.

(2) If none of the participating companies was goed by employee partici-
pation rules before registration of the successorgany, the company is not
required to establish provisions for employee pagodtion.

(3) The representative body shall decide on treeation of seats within

the administrative or supervisory body among thentvers representing the
employees from the various EEA States or on theiwayhich the employees
of the successor company may recommend or oppesEpiiointment of the
members of these bodies according to the propodtitine company’s
employees in each EEA State.

(4) If, as a consequence of a decision under sagpsph (3), the employees
of one or more EEA States are not covered by thpgstional criterion, the
representative body shall, where possible, apgomémber from one of those
EEA States, in particular the EEA State where tleesssor company has its
registered office where that is appropriate.

(5) For the purposes of subparagraph (4) and ttezrdimation of the allo-
cation of the seats given within the administratvesupervisory body to
employees in the State, those members of the eaqted/e body representing
employees in the State shall select, from amomgdt humber, a number of
representatives equal to the number of seats alaila

16. Every member of the administrative body or, reteppropriate, the
supervisory body of the successor company who ées blected, appointed or
recommended by the representative body or, depgmirthe circumstances,
by the employees shall be a full member with threesaghts and obligations
as the members representing the shareholdersdinglthe right to vote.

SCHEDULE 2

Redress for Contravention of Regulation 39

Complaints to rights commissioner

1. In this Schedule “relevant companies” has timesmeaning as in Regu-
lation 36.

2. (1) A person referred to in Regulation 39(1) rpagsent a complaint to
a rights commissioner that a relevant company bagavened Regulation
39(1) in relation to him or her.

(2) Where a complaint under subparagraph (1) iseqnide rights com-
missioner shall—

(a) give the parties an opportunity to be hearthieycommissioner and to
present to the commissioner any evidence relewgahiet complaint,

(b) give a decision in writing in relation to i

(c) communicate the decision to the parties.

(3) A decision of a rights commissioner under subgaaph (2) shall do one
or more of the following:

(a) declare that the complaint was or, as the casebe, was not well
founded;

(b) require the relevant company to take a spetdmuirse of action;

(c) require the relevant company to pay to thegrersferred to in sub-
paragraph (1) compensation of such amount (if asy} just and
equitable having regard to all the circumstancésbtiexceeding 2
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years’ remuneration in respect of the person’s eymént.

(4) A rights commissioner shall not entertain a ptaimt under this Schedule
if it is presented to him or her after the expwatof the period of 6 months
beginning on the date of the contravention to whiighcomplaint relates.

(5) Notwithstanding subparagraph (4), a rights céssioner may entertain a
complaint under this Schedule presented to himreonbt later than 6 months
after the expiration of the period referred toubgaragraph (4) if he or she is
satisfied that the failure to present the complwiithin that period was due to
reasonable cause.

(6) A complaint shall be presented by giving noti€é in writing to a

rights commissioner.

(7) A copy of a notice under subparagraph (6) dtalyjiven to the other

party concerned by the rights commissioner conckrne
Regulation 39

(8) Proceedings under this paragraph before asrightnmissioner shall be
conducted otherwise than in public.

Appeals from decisions of rights commissioner

3. (1) A party concerned may appeal to the Coorhfa decision of a rights
commissioner under paragraph 2, and, if the pargsdo, the Court shall give
the parties an opportunity to be heard by it angrésent to it any evidence
relevant to the appeal, shall make a determinatiovriting in relation to the
appeal affirming, varying or setting aside the dieti and shall communicate
the determination to the parties.

(2) An appeal under this paragraph shall be imitidty the party concerned
giving, within 6 weeks (or such greater periodres €ourt determines in the
particular circumstances) from the date on whi@hdécision to which it relates
was communicated to the party, a notice in writimghe Court containing such
particulars as are determined by the Court undgpanagraph (4) and stating
the intention of the party concerned to appealrejdhe decision.

(3) A copy of a notice under subparagraph (2) dhalyjiven by the Court to
any other party concerned as soon as practicataletaé receipt of the notice
by the Court.

(4) The following matters, or the procedures tddi®wed in relation to
them, shall be determined by the Court, namely:

(a) the procedure in relation to all matters conicey the initiation and

the hearing by the Court of appeals under thisgapdn,

(b) the times and places of hearings of such appeal

(c) the representation of the parties to such dppea

(d) the publication and notification of determimaus of the Court,

(e) the particulars to be contained in a noticesursdibparagraph (2), and

() any matters consequential on, or incidentathe,foregoing matters.

(5) The Court may refer a question of law arisimgioceedings before it
under this paragraph to the High Court for deteatiim, and the determi-
nation of the High Court shall be final and conalas

(6) A party to proceedings before the Court under paragraph may appeal
to the High Court from a determination of the Caanta point of law and the
determination of the High Court shall be final anmhclusive.

Supplemental provisions

4. (1) A rights commissioner shall provide the Gauth a copy of each
decision given by the commissioner under paragg4ph

(2) A rights commissioner shall maintain a registiall decisions given by
him or her under paragraph 2(2) and shall makeabister available for inspec-
tion by members of the public during normal offiuaurs.

(3) The Court shall publish, in a manner it conssdgppropriate, particulars
of any determination made by it under subparag(dph), (b), (c), (e) and (f)
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of paragraph 3 (not being a determination as résgeparticular appeal under
that paragraph).

Regulation 8
SCHEDULE 3

Form for Notice under Regulation 8

GIVEN under my Official Seal,

27 May 2008

MARY COUGHLAN.

Minister for Enterprise, Trade and Employment.
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EXPLANATORY NOTE

(This note is not part of the Instrument and dassparport to be a legal

interpretation.)

These Regulations give effect to Directive 2005/864 the European Parlia-
ment and of the Council of 26 October 2005 on ctassler mergers of limited
liability companies.
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