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2 OJ L 254/64 of 30.9.1994 
3 OJ L 10/22  of 16.1.1998 
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5 A5-0282/2001  PE 308.750/28 
6 Opinion of the European Economic and Social Committee on the practical application of the European Works Council Directive and on any aspects of the Directive that might need 
to be revised CESE 1164/2003 
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7 Budget Heading 04030303 '' Information, consultation and participation  
8 Cases C-62/99 Bofrost,  C-440/00 Kuhne & Nagel and C-349/01 ADS Anker GmbH. 



���������	
������
����	���� �< �

4 ������ ��� ���� 	���
���� E�����"� ��� ������ 
����� ���� � ��"�� ����� ���� ��"��������� ��� ����������� ����"�� ��� �����
�/ ������"6#� ������ ����� �"��� ����� �� ������� ��� ��"�� ���� 
����� ��� %������ ������ "���"3� ����� �����"6� 
��
� ������
����
���� ��� ���� ������������ ���� 
����"������� ��B��� ������� ������ ���� ���� 
��&�� 
���
�"�J� ����������� �� �� �"���

��
������� ���� �  "�
��"��  ��
������� ���� �  ������� � �� "�6��� �� ������������� ���� B��������� ��� "���"� 2�� ����
����#�
+�
����� ��� ��� 
"���� ����3�  ����
�"��"6� ������� ����� �� ��� ���� ����"�6���� ���� ����
����3� ���� ������� ��� �
 
������� ��� 
��
��
���� �������������������"���������������
���������� ���
�����������������"�����"6���
#� �
�
�
-'0���"����������	�#������	
�	
�������	�����#�	
��� ����	����
�
��� �
&��
"����� ���� ��

���� ��� ���� ����
����� ����� �� �� ����3� ��� 
�����3� ����� ���� ��� ���� �"���� ��� ���� 
�� &������� �����
����������������������������� �������#�-����������� ���������J���� �������	 ��"�������"����6����"������ ���� ���"���������
���� ����� ����������#� ���� ���1"���"� ������ ������� �� ��� ����� �
����� ��� ���&���� ��� �� ����� ���� ������ ���� ���� ��

�����"�
� ������������0��#�	������������������������������� ������� �� ���"������������������������"��������
��  ���������"6�
���������������*���"����������������� ����(��"����� ������������������#�3������#���
�
-�� ��� 
"���� ����� ����  �����6� 
��
���� ��� ���� 
����
� ����"���""��� ��� ���� � �������� ��� ���� ����
����� ���� ����� ��� ������� ����
����
��������� ��� ������������ ���� 
����"�������  ��
� �����#� 	�  ����
�"��� 
��
���� ���� ����� ���� 
�6����
�� 
�� ������������
����
����"����������
���������������
�������������� ���#�-����������
�������������������� "�6�������"�� ����������&����������
�����������������
����6� ���������6��������������"6 �����"����������� ��
���#���������������/���6������ �����������������"�
��������������������������������������������������� ���������������"���������""�����������#�%�
�������� �
��
��������

����
�����������������������
���
��������������
"� ��"63����������������������
�""63��������������
��� #�
�
4����� ������� ������� ��"���� ��� ���� ������������ ��3� ���� ��
�"������ ����"��"����3����� ���� 
��&��
���
�" ��������� ���� ����
��"�� "�6����6���������������������� �������������� ��
��&���#�0��"�������������������
��
�����
��"���� �����������"���3����
������������3������
�"���������������������"6�����
 ���� �����
��������������� ����
��&��
���
�"�����3� �������������3����
���"���� 
����  ��
��
�"� ������� ����� ����� ������� ���� ������ ������ � �������� ��� ����������� ���� �/ "�
��"6�  �������� ���� ��� ����
����
����#�
�
�
�
�



���������	
������
����	�����@�

,' �� �
���
����������	�<	 � ��
�
���
�� ����� ������ ����� ����� �������
���� 
������� ��� � � ������� ��� ������� ����� ����
�� 
������������� ��� ���� ������� ��� ����
����
����� ���� ��� ���� ��"�� ���� �� �����
�� ��� �0��.� � ���"� ������ ��� ��������6� "����"�����3� ��� ���� �
���� �
�
��������������
��������������������������� "�6���3� �����������
���������
����������
����
�������
��"� ���������"�������
��� ���� ���� "���"#�-������ ��� ��� �  ������ ����� ���� ���� 
��&�� 
���
�"�� ������"���� ���� �� �6����
� ������� ����� �� �����
�
 ��
��������������������������������� ��
��
���
��� ����0������������"� �������������� �����#��
�
,')�������������	�����
������	���������	����������� ���������������	�
�
0������ ���� "���� ������6����� ���� "����"������ �
B���� ��� �� "�6��� ����"������� ���� ����"� ��� ���6� 
������� ��"6� 
���� ����
��� ����� ��� ������ �������
���� ��
� �����������.� ���� ����
����� ���"���� 
���� �� "�6��� ����"������� ��� ���� ���� ����
��� ��6 =3� ���� ����
�����  ��������� �� ������"� �����
��&� ���� � ����������� ���� 
����"������� ��� �������"� "���" �� � ���� ����
����
����� ���"���� 
���� �� "�6��� ����"������� ��� ���� ���� ���� ��1� �������� ��
���6 �� #� ���� �������� ��� 8���������"�
*������ ��� ���� ���� ���� ������ ��� ��
������ ���� �� � ���� �"��� ��������� ���� ������ ��� 
��&���� ��� �������� ���� ����

����"�����������  �� ������"���"�#�
�
���� ����� ���� ����
����� ������������ ���� 
����"������ � �6������ ��� �������"� "���"� ��� ����"�� ���� ���������� "���"�� ��� 
��&���
�� ������������ 
������ �������&����� ��� ��� "��&��� 
�� � ����������� ��� ��� ������ ��� ���� ����������J�� �� ���� ��� ����#� ����
��� ����������������
���������������������"������
� �&���������������������
����"���������
��""�
������ ���������"��������
��� ��
�� �6������ ����������� ���� �����#� ���� ��
�  ���� ������ ���"���� 
���� �� "�6��� ����"������� ��� ���� ����  ����
��� ��6� ���� ���� ���� ���� ��1� �������� ��
���6� � ��� � � ����  �������"� ���� ���� �/ ������� ���� ��� ������ �� �
������������"��� "�6�������"������������������
�"�� �"���������#�
�
���������"� ��������������������6� ������ �����������
��������
����� �
��#�8����"6���
������� ���������������������������
����� ���������� ���� ���"�� 
���� ��� ���� ��
���"6� ��� � ��� ����
������ ���� ��"������ ��� ���� ������� ����� ����� ����� �������

�������������������������������������� �
9 Council Directive 2001/86/EC of 8 October 2001 supplementing the Statute for a European company with regard to the involvement of employees  - OJ  L294 of  16.11.2001 
10 Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing a general framework for informing and consulting employees in the European 
Community - OJ L 80 of 23.3.2002 
11 Council Directive 2003/72/EC of 22 July 2003 supplementing the Statute for a European Cooperative Society with regard to the involvement of employees - OJ L207 of 18.8.2003 
 
12 OJ C364 of 18.12.2000 
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What happens next?  
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Annex 1  
EWC Directive 

Council Directive 94/45/EC of 22 September 1994 on the establishment of a European Works Council or a 
procedure in Community-scale undertakings and Commu nity- scale groups of undertakings for the purposes 
of informing and consulting employees 

 
Official Journal L 254 , 30/09/1994 P. 0064 - 0072  
Finnish special edition: Chapter 5 Volume 6 P. 0160  
Swedish special edition: Chapter 5 Volume 6 P. 0160  
CONSLEG - 94R0045 - 16/01/1998 - 20 P.  
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COUNCIL DIRECTIVE 94/45/EC of 22 September 1994 on the establishment of a European Works Council or a procedure in Community-scale 
undertakings and Community-scale groups of undertakings for the purposes of informing and consulting employees  
THE COUNCIL OF THE EUROPEAN UNION,  
Having regard to the Agreement on social policy annexed to Protocol 14 on social policy annexed to the Treaty establishing the European 
Community, and in particular Article 2 (2) thereof,  
Having regard to the proposal from the Commission (1),  
Having regard to the opinion of the Economic and Social Committee (2),  
Acting in accordance with the procedure referred to in Article 189c of the Treaty (3),  
Whereas, on the basis of the Protocol on Social Policy annexed to the Treaty establishing the European Community, the Kingdom of Belgium, the 
Kingdom of Denmark, the Federal Republic of Germany, the Hellenic Republic, the Kingdom of Spain, the French Republic, Ireland, the Italian 
Republic, the Grand Duchy of Luxembourg, the Kingdom of the Netherlands and the Portuguese Republic (hereinafter referred to as 'the Member 
States'), desirous of implementing the Social Charter of 1989, have adopted an Agreement on Social Policy;  
Whereas Article 2 (2) of the said Agreement authorizes the Council to adopt minimum requirements by means of directives;  
Whereas, pursuant to Article 1 of the Agreement, one particular objective of the Community and the Member States is to promote dialogue between 
management and labour;  
Whereas point 17 of the Community Charter of Fundamental Social Rights of Workers provides, inter alia, that information, consultation and 
participation for workers must be developed along appropriate lines, taking account of the practices in force in different Member States; whereas the 
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Charter states that 'this shall apply especially in companies or groups of companies having establishments or companies in two or more Member 
States';  
Whereas the Council, despite the existence of a broad consensus among the majority of Member States, was unable to act on the proposal for a 
Council Directive on the establishment of a European Works Council in Community-scale undertakings or groups of undertakings for the purposes of 
informing and consulting employees (4), as amended on 3 December 1991 (5);  
Whereas the Commission, pursuant to Article 3 (2) of the Agreement on Social Policy, has consulted management and labour at Community level on 
the possible direction of Community action on the information and consultation of workers in Community-scale undertakings and Community-scale 
groups of undertakings;  
Whereas the Commission, considering after this consultation that Community action was advisable, has again consulted management and labour on 
the content of the planned proposal, pursuant to Article 3 (3) of the said Agreement, and management and labour have presented their opinions to the 
Commission;  
Whereas, following this second phase of consultation, management and labour have not informed the Commission of their wish to initiate the process 
which might lead to the conclusion of an agreement, as provided for in Article 4 of the Agreement;  
Whereas the functioning of the internal market involves a process of concentrations of undertakings, cross-border mergers, take-overs, joint ventures 
and, consequently, a transnationalization of undertakings and groups of undertakings; whereas, if economic activities are to develop in a harmonious 
fashion, undertakings and groups of undertakings operating in two or more Member States must inform and consult the representatives of those of 
their employees that are affected by their decisions;  
Whereas procedures for informing and consulting employees as embodied in legislation or practice in the Member States are often not geared to the 
transnational structure of the entity which takes the decisions affecting those employees; whereas this may lead to the unequal treatment of employees 
affected by decisions within one and the same undertaking or group of undertakings;  
Whereas appropriate provisions must be adopted to ensure that the employees of Community-scale undertakings are properly informed and consulted 
when decisions which affect them are taken in a Member State other than that in which they are employed;  
Whereas, in order to guarantee that the employees of undertakings or groups of undertakings operating in two or more Member States are properly 
informed and consulted, it is necessary to set up European Works Councils or to create other suitable procedures for the transnational information and 
consultation of employees;  
Whereas it is accordingly necessary to have a definition of the concept of controlling undertaking relating solely to this Directive and not prejudging 
definitions of the concepts of group or control which might be adopted in texts to be drafted in the future;  
Whereas the mechanisms for informing and consulting employees in such undertakings or groups must encompass all of the establishments or, as the 
case may be, the group's undertakings located within the Member States, regardless of whether the undertaking or the group's controlling undertaking 
has its central management inside or outside the territory of the Member States;  
Whereas, in accordance with the principle of autonomy of the parties, it is for the representatives of employees and the management of the 
undertaking or the group's controlling undertaking to determine by agreement the nature, composition, the function, mode of operation, procedures 
and financial resources of European Works Councils or other information and consultation procedures so as to suit their own particular circumstances; 
Whereas, in accordance with the principle of subsidiarity, it is for the Member States to determine who the employees' representatives are and in 
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particular to provide, if they consider appropriate, for a balanced representation of different categories of employees;  
Whereas, however, provision should be made for certain subsidiary requirements to apply should the parties so decide or in the event of the central 
management refusing to initiate negotiations or in the absence of agreement subsequent to such negotiations;  
Whereas, moreover, employees' representatives may decide not to seek the setting-up of a European Works Council or the parties concerned may 
decide on other procedures for the transnational information and consultation of employees;  
Whereas, without prejudice to the possibility of the parties deciding otherwise, the European Works Council set up in the absence of agreement 
between the parties must, in order to fulfil the objective of this Directive, be kept informed and consulted on the activities of the undertaking or group 
of undertakings so that it may assess the possible impact on employees' interests in at least two different Member States; whereas, to that end, the 
undertaking or controlling undertaking must be required to communicate to the employees' appointed representatives general information concerning 
the interests of employees and information relating more specifically to those aspects of the activities of the undertaking or group of undertakings 
which affect employees' interests; whereas the European Works Council must be able to deliver an opinion at the end of that meeting;  
Whereas certain decisions having a significant effect on the interests of employees must be the subject of information and consultation of the 
employees' appointed representatives as soon as possible;  
Whereas provision should be made for the employees' representatives acting within the framework of the Directive to enjoy, when exercising their 
functions, the same protection and guarantees similar to those provided to employees' representatives by the legislation and/or practice of the country 
of employment; whereas they must not be subject to any discrimination as a result of the lawful exercise of their activities and must enjoy adequate 
protection as regards dismissal and other sanctions;  
Whereas the information and consultation provisions laid down in this Directive must be implemented in the case of an undertaking or a group's 
controlling undertaking which has its central management outside the territory of the Member States by its representative agent, to be designated if 
necessary, in one of the Member States or, in the absence of such an agent, by the establishment or controlled undertaking employing the greatest 
number of employees in the Member States;  
Whereas special treatment should be accorded to Community-scale undertakings and groups of undertakings in which there exists, at the time when 
this Directive is brought into effect, an agreement, covering the entire workforce, providing for the transnational information and consultation of 
employees;  
Whereas the Member States must take appropriate measures in the event of failure to comply with the obligations laid down in this Directive,  
HAS ADOPTED THIS DIRECTIVE:  
SECTION I GENERAL  
Article 1  
Objective 1. The purpose of this Directive is to improve the right to information and to consultation of employees in Community-scale undertakings 
and Community-scale groups of undertakings.  
2. To that end, a European Works Council or a procedure for informing and consulting employees shall be established in every Community-scale 
undertaking and every Community-scale group of undertakings, where requested in the manner laid down in Article 5 (1), with the purpose of 
informing and consulting employees under the terms, in the manner and with the effects laid down in this Directive.  
3. Notwithstanding paragraph 2, where a Community-scale group of undertakings within the meaning of Article 2 (1) (c) comprises one or more 
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undertakings or groups of undertakings which are Community-scale undertakings or Community-scale groups of undertakings within the meaning of 
Article 2 (1) (a) or (c), a European Works Council shall be established at the level of the group unless the agreements referred to in Article 6 provide 
otherwise.  
4. Unless a wider scope is provided for in the agreements referred to in Article 6, the powers and competence of European Works Councils and the 
scope of information and consultation procedures established to achieve the purpose specified in paragraph 1 shall, in the case of a Community-scale 
undertaking, cover all the establishments located within the Member States and, in the case of a Community-scale group of undertakings, all group 
undertakings located within the Member States.  
5. Member States may provide that this Directive shall not apply to merchant navy crews.  
 
Article 2  
Definitions 1. For the purposes of this Directive:  
(a) 'Community-scale undertaking' means any undertaking with at least 1 000 employees within the Member States and at least 150 employees in each 
of at least two Member States;  
(b) 'group of undertakings' means a controlling undertaking and its controlled undertakings;  
(c) 'Community-scale group of undertakings' means a group of undertakings with the following characteristics:  
- at least 1 000 employees within the Member States,  
- at least two group undertakings in different Member States, and 
- at least one group undertaking with at least 150 employees in one Member State and at least one other group undertaking with at least 150 
employees in another Member State;  
(d) 'employees' representatives' means the employees' representatives provided for by national law and/or practice;  
(e) 'central management' means the central management of the Community-scale undertaking or, in the case of a Community-scale group of 
undertakings, of the controlling undertaking;  
(f) 'consultation' means the exchange of views and establishment of dialogue between employees' representatives and central management or any 
more appropriate level of management;  
(g) 'European Works Council' means the council established in accordance with Article 1 (2) or the provisions of the Annex, with the purpose of 
informing and consulting employees;  
(h) 'special negotiating body' means the body established in accordance with Article 5 (2) to negotiate with the central management regarding the 
establishment of a European Works Council or a procedure for informing and consulting employees in accordance with Article 1 (2).  
2. For the purposes of this Directive, the prescribed thresholds for the size of the workforce shall be based on the average number of employees, 
including part-time employees, employed during the previous two years calculated according to national legislation and/or practice.  
 
Article 3  
Definition of 'controlling undertaking' 1. For the purposes of this Directive, 'controlling undertaking' means an undertaking which can exercise a 
dominant influence over another undertaking ('the controlled undertaking') by virtue, for example, of ownership, financial participation or the rules 



���������	
������
����	���� 99 �

which govern it.  
2. The ability to exercise a dominant influence shall be presumed, without prejudice to proof to the contrary, when, in relation to another undertaking 
directly or indirectly:  
(a) holds a majority of that undertaking's subscribed capital; or 
(b) controls a majority of the votes attached to that undertaking's issued share capital; or 
(c) can appoint more than half of the members of that undertaking's administrative, management or supervisory body.  
3. For the purposes of paragraph 2, a controlling undertaking's rights as regards voting and appointment shall include the rights of any other controlled 
undertaking and those of any person or body acting in his or its own name but on behalf of the controlling undertaking or of any other controlled 
undertaking.  
4. Notwithstanding paragraphs 1 and 2, an undertaking shall not be deemed to be a 'controlling undertaking' with respect to another undertaking in 
which it has holdings where the former undertaking is a company referred to in Article 3 (5) (a) or (c) of Council Regulation (EEC) No 4064/89 of 21 
December 1989 on the control of concentrations between undertakings (6).  
5. A dominant influence shall not be presumed to be exercised solely by virtue of the fact that an office holder is exercising his functions, according to 
the law of a Member State relating to liquidation, winding up, insolvency, cessation of payments, compositions or analogous proceedings.  
6. The law applicable in order to determine whether an undertaking is a 'controlling undertaking' shall be the law of the Member State which governs 
that undertaking.  
Where the law governing that undertaking is not that of a Member State, the law applicable shall be the law of the Member State within whose 
territory the representative of the undertaking or, in the absence of such a representative, the central management of the group undertaking which 
employs the greatest number of employees is situated.  
7. Where, in the case of a conflict of laws in the application of paragraph 2, two or more undertakings from a group satisfy one or more of the criteria 
laid down in that paragraph, the undertaking which satisfies the criterion laid down in point (c) thereof shall be regarded as the controlling 
undertaking, without prejudice to proof that another undertaking is able to exercise a dominant influence.  
SECTION II ESTABLISHMENT OF A EUROPEAN WORKS COUNCIL OR AN EMPLOYEE INFORMATION AND CONSULTATION 
PROCEDURE  
Article 4  
Responsibility for the establishment of a European Works Council or an employee information and consultation procedure 1. The central management 
shall be responsible for creating the conditions and means necessary for the setting up of a European Works Council or an information and 
consultation procedure, as provided for in Article 1 (2), in a Community-scale undertaking and a Communuty-scale group of undertakings.  
2. Where the central management is not situated in a Member State, the central management's representative agent in a Member State, to be 
designated if necessary, shall take on the responsibility referred to in paragraph 1.  
In the absence of such a representative, the management of the establishment or group undertaking employing the greatest number of employees in 
any one Member State shall take on the responsibility referred to in paragraph 1.  
3. For the purposes of this Directive, the representative or representatives or, in the absence of any such representatives, the management referred to in 
the second subparagraph of paragraph 2, shall be regarded as the central management.  
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Article 5  
Special negotiating body 1. In order to achieve the objective in Article 1 (1), the central management shall initiate negotiations for the establishment 
of a European Works Council or an information and consultation procedure on its own initiative or at the written request of at least 100 employees or 
their representatives in at least two undertakings or establishments in at least two different Member States.  
2. For this purpose, a special negotiating body shall be established in accordance with the following guidelines:  
(a) The Member States shall determine the method to be used for the election or appointment of the members of the special negotiating body who are 
to be elected or appointed in their territories.  
Member States shall provide that employees in undertakings and/or establishments in which there are no employees' representatives through no fault 
of their own, have the right to elect or appoint members of the special negotiating body.  
The second subparagraph shall be without prejudice to national legislation and/or practice laying down thresholds for the establishment of employee 
representation bodies.  
(b) The special negotiating body shall have a minimum of three and a maximum of 17 members.  
(c) In these elections or appointments, it must be ensured:  
- firstly, that each Member State in which the Community-scale undertaking has one or more establishments or in which the Community-scale group 
of undertakings has the controlling undertaking or one or more controlled undertakings is represented by one member,  
- secondly, that there are supplementary members in proportion to the number of employees working in the establishments, the controlling 
undertaking or the controlled undertakings as laid down by the legislation of the Member State within the territory of which the central management is 
situated.  
(d) The central management and local management shall be informed of the composition of the special negotiating body.  
3. The special negotiating body shall have the task of determining, with the central management, by written agreement, the scope, composition, 
functions, and term of office of the European Works Council(s) or the arrangements for implementing a procedure for the information and 
consultation of employees.  
4. With a view to the conclusion of an agreement in accordance with Article 6, the central management shall convene a meeting with the special 
negotiating body. It shall inform the local managements accordingly.  
For the purpose of the negotiations, the special negotiating body may be assisted by experts of its choice.  
5. The special negotiating body may decide, by at least two-thirds of the votes, not to open negotiations in accordance with paragraph 4, or to 
terminate the negotiations already opened.  
Such a decision shall stop the procedure to conclude the agreement referred to in Article 6. Where such a decision has been taken, the provisions in 
the Annex shall not apply.  
A new request to convene the special negotiating body may be made at the earliest two years after the abovementioned decision unless the parties 
concerned lay down a shorter period.  
6. Any expenses relating to the negotiations referred to in paragraphs 3 and 4 shall be borne by the central management so as to enable the special 
negotiating body to carry out its task in an appropriate manner.  
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In compliance with this principle, Member States may lay down budgetary rules regarding the operation of the special negotiating body. They may in 
particular limit the funding to cover one expert only.  
 
Article 6  
Content of the agreement 1. The central management and the special negotiating body must negotiate in a spirit of cooperation with a view to 
reaching an agreement on the detailed arrangements for implementing the information and consultation of employees provided for in Article 1 (1).  
2. Without prejudice to the autonomy of the parties, the agreement referred to in paragraph 1 between the central management and the special 
negotiating body shall determine:  
(a) the undertakings of the Community-scale group of undertakings or the establishments of the Community-scale undertaking which are covered by 
the agreement;  
(b) the composition of the European Works Council, the number of members, the allocation of seats and the term of office;  
(c) the functions and the procedure for information and consultation of the European Works Council;  
(d) the venue, frequency and duration of meetings of the European Works Council;  
(e) the financial and material resources to be allocated to the European Works Council;  
(f) the duration of the agreement and the procedure for its renegotiation.  
3. The central management and the special negotiating body may decide, in writing, to establish one or more information and consultation procedures 
instead of a European Works Council.  
The agreement must stipulate by what method the employees' representatives shall have the right to meet to discuss the information conveyed to 
them.  
This information shall relate in particular to transnational questions which significantly affect workers' interests.  
4. The agreements referred to in paragraphs 2 and 3 shall not, unless provision is made otherwise therein, be subject to the subsidiary requirements of 
the Annex.  
5. For the purposes of concluding the agreements referred to in paragraphs 2 and 3, the special negotiating body shall act by a majority of its 
members.  
 
Article 7  
Subsidiary requirements 1. In order to achieve the objective in Article 1 (1), the subsidiary requirements laid down by the legislation of the Member 
State in which the central management is situated shall apply:  
- where the central management and the special negotiating body so decide, or 
- where the central management refuses to commence negotiations within six months of the request referred to in Article 5 (1), or 
- where, after three years from the date of this request, they are unable to conclude an agreement as laid down in Article 6 and the special negotiating 
body has not taken the decision provided for in Article 5 (5).  
2. The subsidiary requirements referred to in paragraph 1 as adopted in the legislation of the Member States must satisfy the provisions set out in the 
Annex.  
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SECTION III MISCELLANEOUS PROVISIONS  
Article 8  
Confidential information 1. Member States shall provide that members of special negotiating bodies or of European Works Councils and any experts 
who assist them are not authorized to reveal any information which has expressly been provided to them in confidence.  
The same shall apply to employees' representatives in the framework of an information and consultation procedure.  
This obligation shall continue to apply, wherever the persons referred to in the first and second subparagraphs are, even after the expiry of their terms 
of office.  
2. Each Member State shall provide, in specific cases and under the conditions and limits laid down by national legislation, that the central 
management situated in its territory is not obliged to transmit information when its nature is such that, according to objective criteria, it would 
seriously harm the functioning of the undertakings concerned or would be prejudicial to them.  
A Member State may make such dispensation subject to prior administrative or judicial authorization.  
3. Each Member State may lay down particular provisions for the central management of undertakings in its territory which pursue directly and 
essentially the aim of ideological guidance with respect to information and the expression of opinions, on condition that, at the date of adoption of this 
Directive such particular provisions already exist in the national legislation.  
 
Article 9  
Operation of European Works Council and information and consultation procedure for workers The central management and the European Works 
Council shall work in a spirit of cooperation with due regard to their reciprocal rights and obligations.  
The same shall apply to cooperation between the central management and employees' representatives in the framework of an information and 
consultation procedure for workers.  
 
Article 10  
Protection of employees' representatives Members of special negotiating bodies, members of European Works Councils and employees' 
representatives exercising their functions under the procedure referred to in Article 6 (3) shall, in the exercise of their functions, enjoy the same 
protection and guarantees provided for employees' representatives by the national legislation and/or practice in force in their country of employment.  
This shall apply in particular to attendance at meetings of special negotiating bodies or European Works Councils or any other meetings within the 
framework of the agreement referred to in Article 6 (3), and the payment of wages for members who are on the staff of the Community-scale 
undertaking or the Community-scale group of undertakings for the period of absence necessary for the performance of their duties.  
 
Article 11  
Compliance with this Directive 1. Each Member State shall ensure that the management of establishments of a Community-scale undertaking and the 
management of undertakings which form part of a Community-scale group of undertakings which are situated within its territory and their employees' 
representatives or, as the case may be, employees abide by the obligations laid down by this Directive, regardless of whether or not the central 
management is situated within its territory.  
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2. Member States shall ensure that the information on the number of employees referred to in Article 2 (1) (a) and (c) is made available by 
undertakings at the request of the parties concerned by the application of this Directive.  
3. Member States shall provide for appropriate measures in the event of failure to comply with this Directive; in particular, they shall ensure that 
adequate administrative or judicial procedures are available to enable the obligations deriving from this Directive to be enforced.  
4. Where Member States apply Article 8, they shall make provision for administrative or judicial appeal procedures which the employees' 
representatives may initiate when the central management requires confidentiality or does not give information in accordance with that Article.  
Such procedures may include procedures designed to protect the confidentiality of the information in question.  
 
Article 12  
Link between this Directive and other provisions 1. This Directive shall apply without prejudice to measures taken pursuant to Council Directive 
75/129/EEC of 17 February 1975 on the approximation of the laws of the Member States relating to collective redundancies (7), and to Council 
Directive 77/187/EEC of 14 February 1977 on the approximation of the laws of the Member States relating to the safeguarding of employees' rights in 
the event of transfers of undertakings, businesses or parts of businesses (8).  
2. This Directive shall be without prejudice to employees' existing rights to information and consultation under national law.  
 
Article 13  
Agreements in force 1. Without prejudice to paragraph 2, the obligations arising from this Directive shall not apply to Community-scale undertakings 
or Community-scale groups of undertakings in which, on the date laid down in Article 14 (1) for the implementation of this Directive or the date of its 
transposition in the Member State in question, where this is earlier than the abovementioned date, there is already an agreement, covering the entire 
workforce, providing for the transnational information and consultation of employees.  
2. When the agreements referred to in paragraph 1 expire, the parties to those agreements may decide jointly to renew them.  
Where this is not the case, the provisions of this Directive shall apply.  
 
Article 14  
Final provisions 1. Member States shall bring into force the laws, regulations and administrative provisions necessary to comply with this Directive 
no later than 22 September 1996 or shall ensure by that date at the latest that management and labour introduce the required provisions by way of 
agreement, the Member States being obliged to take all necessary steps enabling them at all times to guarantee the results imposed by this Directive. 
They shall forthwith inform the Commission thereof.  
2. When Member States adopt these measures, they shall contain a reference to this Directive or shall be accompanied by such reference on the 
occasion of their official publication. The methods of making such reference shall be laid down by Member States.  
 
Article 15  
Review by the Commission Not later than 22 September 1999, the Commission shall, in consultation with the Member States and with management 
and labour at European level, review its operation and, in particular examine whether the workforce size thresholds are appropriate with a view to 



���������	
������
����	����:� �

proposing suitable amendments to the Council, where necessary.  
 
Article 16  
This Directive is addressed to the Member States.  
Done at Brussels, 22 September 1994.  
For the Council 
The President 
N. BLUEM 
 
(1) OJ No C 135, 18. 5. 1994, p. 8 and OJ No C 199, 21. 7. 1994, p. 10.  
(2) Opinion delivered on 1 June 1994 (not yet published in the Official Journal).  
(3) Opinion of the European Parliament of 4 May 1994 (OJ No C 205, 25. 7. 1994) and Council common position of 18 July 1994 (OJ No C 244, 31. 
8. 1994, p. 37).  
(4) OJ No C 39, 15. 2. 1991, p. 10.  
(5) OJ No C 336, 31. 12. 1991, p. 11.  
(6) OJ No L 395, 30. 12. 1989, p. 1.  
(7) OJ No L 48, 22. 2. 1975, p. 29. Regulation as last amended by Directive 92/56/EEC (OJ No L 245, 26. 8. 1992, p. 3).  
(8) OJ No L 61, 5. 3. 1977, p. 26.  
 
 
ANNEX  
SUBSIDIARY REQUIREMENTS referred to in Article 7 of the Directive 
1. In order to achieve the objective in Article 1 (1) of the Directive and in the cases provided for in Article 7 (1) of the Directive, the establishment, 
composition and competence of a European Works Council shall be governed by the following rules:  
(a) The competence of the European Works Council shall be limited to information and consultation on the matters which concern the Community-
scale undertaking or Community-scale group of undertakings as a whole or at least two of its establishments or group undertakings situated in 
different Member States.  
In the case of undertakings or groups of undertakings referred to in Article 4 (2), the competence of the European Works Council shall be limited to 
those matters concerning all their establishments or group undertakings situated within the Member States or concerning at least two of their 
establishments or group undertakings situated in different Member States.  
(b) The European Works Council shall be composed of employees of the Community-scale undertaking or Community-scale group of undertakings 
elected or appointed from their number by the employees' representatives or, in the absence thereof, by the entire body of employees.  
The election or appointment of members of the European Works Council shall be carried out in accordance with national legislation and/or practice.  
(c) The European Works Council shall have a minimum of three members and a maximum of 30.  
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Where its size so warrants, it shall elect a select committee from among its members, comprising at most three members.  
It shall adopt its own rules of procedure.  
(d) In the election or appointment of members of the European Works Council, it must be ensured:  
- firstly, that each Member State in which the Community-scale undertaking has one or more establishments or in which the Community-scale group 
of undertakings has the controlling undertaking or one or more controlled undertakings is represented by one member,  
- secondly, that there are supplementary members in proportion to the number of employees working in the establishments, the controlling 
undertaking or the controlled undertakings as laid down by the legislation of the Member State within the territory of which the central management is 
situated.  
(e) The central management and any other more appropriate level of management shall be informed of the composition of the European Works 
Council.  
(f) Four years after the European Works Council is established it shall examine whether to open negotiations for the conclusion of the agreement 
referred to in Article 6 of the Directive or to continue to apply the subsidiary requirements adopted in accordance with this Annex.  
 
Articles 6 and 7 of the Directive shall apply, mutatis mutandis, if a decision has been taken to negotiate an agreement according to Article 6 of the 
Directive, in which case 'special negotiating body' shall be replaced by 'European Works Council'.  
2. The European Works Council shall have the right to meet with the central management once a year, to be informed and consulted, on the basis of a 
report drawn up by the central management, on the progress of the business of the Community-scale undertaking or Community-scale group of 
undertakings and its prospects. The local managements shall be informed accordingly.  
The meeting shall relate in particular to the structure, economic and financial situation, the probable development of the business and of production 
and sales, the situation and probable trend of employment, investments, and substantial changes concerning organization, introduction of new 
working methods or production processes, transfers of production, mergers, cut-backs or closures of undertakings, establishments or important parts 
thereof, and collective redundancies.  
3. Where there are exceptional circumstances affecting the employees' interests to a considerable extent, particularly in the event of relocations, the 
closure of establishments or undertakings or collective redundancies, the select committee or, where no such committee exists, the European Works 
Council shall have the right to be informed. It shall have the right to meet, at its request, the central management, or any other more appropriate level 
of management within the Community-scale undertaking or group of undertakings having its own powers of decision, so as to be informed and 
consulted on measures significantly affecting employees' interests.  
Those members of the European Works Council who have been elected or appointed by the establishments and/or undertakings which are directly 
concerned by the measures in question shall also have the right to participate in the meeting organized with the select committee.  
This information and consultation meeting shall take place as soon as possible on the basis of a report drawn up by the central management or any 
other appropriate level of management of the Community-scale undertaking or group of undertakings, on which an opinion may be delivered at the 
end of the meeting or within a reasonable time.  
This meeting shall not affect the prerogatives of the central management.  
4. The Member States may lay down rules on the chairing of information and consultation meetings.  
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Before any meeting with the central management, the European Works Council or the select committee, where necessary enlarged in accordance with 
the second paragraph of point 3, shall be entitled to meet without the management concerned being present.  
5. Without prejudice to Article 8 of the Directive, the members of the European Works Council shall inform the representatives of the employees of 
the establishments or of the undertakings of a Community scale group of undertakings or, in the absence of representatives, the workforce as a whole, 
of the content and outcome of the information and consultation procedure carried out in accordance with this Annex.  
6. The European Works Council or the select committee may be assisted by experts of its choice, in so far as this is necessary for it to carry out its 
tasks.  
7. The operating expenses of the European Works Council shall be borne by the central management.  
The central management concerned shall provide the members of the European Works Council with such financial and material resources as enable 
them to perform their duties in an appropriate manner.  
In particular, the cost of organizing meetings and arranging for interpretation facilities and the accommodation and travelling expenses of members of 
the European Works Council and its select committee shall be met by the central management unless otherwise agreed.  
In compliance with these principles, the Member States may lay down budgetary rules regarding the operation of the European Works Council. They 
may in particular limit funding to cover one expert only.  
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Council Directive 2001/86/EC 
of 8 October 2001 
supplementing the Statute for a European company with regard to the involvement of employees 
 
THE COUNCIL OF THE EUROPEAN UNION, 
Having regard to the Treaty establishing the European Community, and in particular Article 308 thereof, 
Having regard to the amended proposal from the Commission(1), 
Having regard to the opinion of the European Parliament(2), 
Having regard to the opinion of the Economic and Social Committee(3), 
Whereas: 
(1) In order to attain the objectives of the Treaty, Council Regulation (EC) No 2157/2001(4) establishes a Statute for a European company (SE). 
(2) That Regulation aims at creating a uniform legal framework within which companies from different Member States should be able to plan and 
carry out the reorganisation of their business on a Community scale. 
(3) In order to promote the social objectives of the Community, special provisions have to be set, notably in the field of employee involvement, aimed 
at ensuring that the establishment of an SE does not entail the disappearance or reduction of practices of employee involvement existing within the 
companies participating in the establishment of an SE. This objective should be pursued through the establishment of a set of rules in this field, 
supplementing the provisions of the Regulation. 
(4) Since the objectives of the proposed action, as outlined above, cannot be sufficiently achieved by the Member States, in that the object is to 
establish a set of rules on employee involvement applicable to the SE, and can therefore, by reason of the scale and impact of the proposed action, be 
better achieved at Community level, the Community may adopt measures, in accordance with the principle of subsidiarity as set out in Article 5 of the 
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Treaty. In accordance with the principle of proportionality, as set out in that Article, this Directive does not go beyond what is necessary to achieve 
these objectives. 
(5) The great diversity of rules and practices existing in the Member States as regards the manner in which employees' representatives are involved in 
decision-making within companies makes it inadvisable to set up a single European model of employee involvement applicable to the SE. 
(6) Information and consultation procedures at transnational level should nevertheless be ensured in all cases of creation of an SE. 
(7) If and when participation rights exist within one or more companies establishing an SE, they should be preserved through their transfer to the SE, 
once established, unless the parties decide otherwise. 
(8) The concrete procedures of employee transnational information and consultation, as well as, if applicable, participation, to apply to each SE 
should be defined primarily by means of an agreement between the parties concerned or, in the absence thereof, through the application of a set of 
subsidiary rules. 
(9) Member States should still have the option of not applying the standard rules relating to participation in the case of a merger, given the diversity of 
national systems for employee involvement. Existing systems and practices of participation where appropriate at the level of participating companies 
must in that case be maintained by adapting registration rules. 
(10) The voting rules within the special body representing the employees for negotiation purposes, in particular when concluding agreements 
providing for a level of participation lower than the one existing within one or more of the participating companies, should be proportionate to the risk 
of disappearance or reduction of existing systems and practices of participation. That risk is greater in the case of an SE established by way of 
transformation or merger than by way of creating a holding company or a common subsidiary. 
(11) In the absence of an agreement subsequent to the negotiation between employees' representatives and the competent organs of the participating 
companies, provision should be made for certain standard requirements to apply to the SE, once it is established. These standard requirements should 
ensure effective practices of transnational information and consultation of employees, as well as their participation in the relevant organs of the SE if 
and when such participation existed before its establishment within the participating companies. 
(12) Provision should be made for the employees' representatives acting within the framework of the Directive to enjoy, when exercising their 
functions, protection and guarantees which are similar to those provided to employees' representatives by the legislation and/or practice of the country 
of employment. They should not be subject to any discrimination as a result of the lawful exercise of their activities and should enjoy adequate 
protection as regards dismissal and other sanctions. 
(13) The confidentiality of sensitive information should be preserved even after the expiry of the employees' representatives terms of office and 
provision should be made to allow the competent organ of the SE to withhold information which would seriously harm, if subject to public disclosure, 
the functioning of the SE. 
(14) Where an SE and its subsidiaries and establishments are subject to Council Directive 94/45/EC of 22 September 1994 on the establishment of a 
European Works Council or a procedure in Community-scale undertakings and Community-scale groups of undertakings for the purposes of 
informing and consulting employees(5), the provisions of that Directive and the provision transposing it into national legislation should not apply to it 
nor to its subsidiaries and establishments, unless the special negotiating body decides not to open negotiations or to terminate negotiations already 
opened. 
(15) This Directive should not affect other existing rights regarding involvement and need not affect other existing representation structures, provided 
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for by Community and national laws and practices. 
(16) Member States should take appropriate measures in the event of failure to comply with the obligations laid down in this Directive. 
(17) The Treaty has not provided the necessary powers for the Community to adopt the proposed Directive, other than those provided for in Article 
308. 
(18) It is a fundamental principle and stated aim of this Directive to secure employees' acquired rights as regards involvement in company decisions. 
Employee rights in force before the establishment of SEs should provide the basis for employee rights of involvement in the SE (the "before and 
after" principle). Consequently, that approach should apply not only to the initial establishment of an SE but also to structural changes in an existing 
SE and to the companies affected by structural change processes. 
(19) Member States should be able to provide that representatives of trade unions may be members of a special negotiating body regardless of 
whether they are employees of a company participating in the establishment of an SE. Member States should in this context in particular be able to 
introduce this right in cases where trade union representatives have the right to be members of, and to vote in, supervisory or administrative company 
organs in accordance with national legislation. 
(20) In several Member States, employee involvement and other areas of industrial relations are based on both national legislation and practice which 
in this context is understood also to cover collective agreements at various national, sectoral and/or company levels, 
HAS ADOPTED THIS DIRECTIVE: 
 
SECTION I 
GENERAL 
Article 1 
Objective 
1. This Directive governs the involvement of employees in the affairs of European public limited-liability companies (Societas Europaea, hereinafter 
referred to as "SE"), as referred to in Regulation (EC) No 2157/2001. 
2. To this end, arrangements for the involvement of employees shall be established in every SE in accordance with the negotiating procedure referred 
to in Articles 3 to 6 or, under the circumstances specified in Article 7, in accordance with the Annex. 
 
Article 2 
Definitions 
For the purposes of this Directive: 
(a) "SE" means any company established in accordance with Regulation (EC) No 2157/2001;  
(b) "participating companies" means the companies directly participating in the establishing of an SE;  
(c) "subsidiary" of a company means an undertaking over which that company exercises a dominant influence defined in accordance with Article 3(2) 
to (7) of Directive 94/45/EC;  
(d) "concerned subsidiary or establishment" means a subsidiary or establishment of a participating company which is proposed to become a subsidiary 
or establishment of the SE upon its formation;  
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(e) "employees' representatives" means the employees' representatives provided for by national law and/or practice;  
(f) "representative body" means the body representative of the employees set up by the agreements referred to in Article 4 or in accordance with the 
provisions of the Annex, with the purpose of informing and consulting the employees of an SE and its subsidiaries and establishments situated in the 
Community and, where applicable, of exercising participation rights in relation to the SE;  
(g) "special negotiating body" means the body established in accordance with Article 3 to negotiate with the competent body of the participating 
companies regarding the establishment of arrangements for the involvement of employees within the SE;  
(h) "involvement of employees" means any mechanism, including information, consultation and participation, through which employees' 
representatives may exercise an influence on decisions to be taken within the company;  
(i) "information" means the informing of the body representative of the employees and/or employees' representatives by the competent organ of the 
SE on questions which concern the SE itself and any of its subsidiaries or establishments situated in another Member State or which exceed the 
powers of the decision-making organs in a single Member State at a time, in a manner and with a content which allows the employees' representatives 
to undertake an in-depth assessment of the possible impact and, where appropriate, prepare consultations with the competent organ of the SE;  
(j) "consultation" means the establishment of dialogue and exchange of views between the body representative of the employees and/or the 
employees' representatives and the competent organ of the SE, at a time, in a manner and with a content which allows the employees' representatives, 
on the basis of information provided, to express an opinion on measures envisaged by the competent organ which may be taken into account in the 
decision-making process within the SE;  
(k) "participation" means the influence of the body representative of the employees and/or the employees' representatives in the affairs of a company 
by way of: 
- the right to elect or appoint some of the members of the company's supervisory or administrative organ, or 
- the right to recommend and/or oppose the appointment of some or all of the members of the company's supervisory or administrative organ. 
 
SECTION II 
NEGOTIATING PROCEDURE 
Article 3 
Creation of a special negotiating body 
1. Where the management or administrative organs of the participating companies draw up a plan for the establishment of an SE, they shall as soon as 
possible after publishing the draft terms of merger or creating a holding company or after agreeing a plan to form a subsidiary or to transform into an 
SE, take the necessary steps, including providing information about the identity of the participating companies, concerned subsidiaries or 
establishments, and the number of their employees, to start negotiations with the representatives of the companies' employees on arrangements for the 
involvement of employees in the SE. 
2. For this purpose, a special negotiating body representative of the employees of the participating companies and concerned subsidiaries or 
establishments shall be created in accordance with the following provisions: 
(a) in electing or appointing members of the special negotiating body, it must be ensured: 
(i) that these members are elected or appointed in proportion to the number of employees employed in each Member State by the participating 
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companies and concerned subsidiaries or establishments, by allocating in respect of a Member State one seat per portion of employees employed in 
that Member State which equals 10 %, or a fraction thereof, of the number of employees employed by the participating companies and concerned 
subsidiaries or establishments in all the Member States taken together;  
(ii) that in the case of an SE formed by way of merger, there are such further additional members from each Member State as may be necessary in 
order to ensure that the special negotiating body includes at least one member representing each participating company which is registered and has 
employees in that Member State and which it is proposed will cease to exist as a separate legal entity following the registration of the SE, in so far as: 
- the number of such additional members does not exceed 20 % of the number of members designated by virtue of point (i), and 
- the composition of the special negotiating body does not entail a double representation of the employees concerned. 
If the number of such companies is higher than the number of additional seats available pursuant to the first subparagraph, these additional seats shall 
be allocated to companies in different Member States by decreasing order of the number of employees they employ;  
(b) Member States shall determine the method to be used for the election or appointment of the members of the special negotiating body who are to be 
elected or appointed in their territories. They shall take the necessary measures to ensure that, as far as possible, such members shall include at least 
one member representing each participating company which has employees in the Member State concerned. Such measures must not increase the 
overall number of members. 
Member States may provide that such members may include representatives of trade unions whether or not they are employees of a participating 
company or concerned subsidiary or establishment. 
Without prejudice to national legislation and/or practice laying down thresholds for the establishing of a representative body, Member States shall 
provide that employees in undertakings or establishments in which there are no employees' representatives through no fault of their own have the right 
to elect or appoint members of the special negotiating body. 
3. The special negotiating body and the competent organs of the participating companies shall determine, by written agreement, arrangements for the 
involvement of employees within the SE. 
To this end, the competent organs of the participating companies shall inform the special negotiating body of the plan and the actual process of 
establishing the SE, up to its registration. 
4. Subject to paragraph 6, the special negotiating body shall take decisions by an absolute majority of its members, provided that such a majority also 
represents an absolute majority of the employees. Each member shall have one vote. However, should the result of the negotiations lead to a reduction 
of participation rights, the majority required for a decision to approve such an agreement shall be the votes of two thirds of the members of the special 
negotiating body representing at least two thirds of the employees, including the votes of members representing employees employed in at least two 
Member States, 
- in the case of an SE to be established by way of merger, if participation covers at least 25 % of the overall number of employees of the participating 
companies, or 
- in the case of an SE to be established by way of creating a holding company or forming a subsidiary, if participation covers at least 50 % of the 
overall number of employees of the participating companies. 
Reduction of participation rights means a proportion of members of the organs of the SE within the meaning of Article 2(k), which is lower than the 
highest proportion existing within the participating companies. 
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5. For the purpose of the negotiations, the special negotiating body may request experts of its choice, for example representatives of appropriate 
Community level trade union organisations, to assist it with its work. Such experts may be present at negotiation meetings in an advisory capacity at 
the request of the special negotiating body, where appropriate to promote coherence and consistency at Community level. The special negotiating 
body may decide to inform the representatives of appropriate external organisations, including trade unions, of the start of the negotiations. 
6. The special negotiating body may decide by the majority set out below not to open negotiations or to terminate negotiations already opened, and to 
rely on the rules on information and consultation of employees in force in the Member States where the SE has employees. Such a decision shall stop 
the procedure to conclude the agreement referred to in Article 4. Where such a decision has been taken, none of the provisions of the Annex shall 
apply. 
The majority required to decide not to open or to terminate negotiations shall be the votes of two thirds of the members representing at least two thirds 
of the employees, including the votes of members representing employees employed in at least two Member States. 
In the case of an SE established by way of transformation, this paragraph shall not apply if there is participation in the company to be transformed. 
The special negotiating body shall be reconvened on the written request of at least 10 % of the employees of the SE, its subsidiaries and 
establishments, or their representatives, at the earliest two years after the abovementioned decision, unless the parties agree to negotiations being 
reopened sooner. If the special negotiating body decides to reopen negotiations with the management but no agreement is reached as a result of those 
negotiations, none of the provisions of the Annex shall apply. 
7. Any expenses relating to the functioning of the special negotiating body and, in general, to negotiations shall be borne by the participating 
companies so as to enable the special negotiating body to carry out its task in an appropriate manner. 
In compliance with this principle, Member States may lay down budgetary rules regarding the operation of the special negotiating body. They may in 
particular limit the funding to cover one expert only. 
 
Article 4 
Content of the agreement 
1. The competent organs of the participating companies and the special negotiating body shall negotiate in a spirit of cooperation with a view to 
reaching an agreement on arrangements for the involvement of the employees within the SE. 
2. Without prejudice to the autonomy of the parties, and subject to paragraph 4, the agreement referred to in paragraph 1 between the competent 
organs of the participating companies and the special negotiating body shall specify: 
(a) the scope of the agreement;  
(b) the composition, number of members and allocation of seats on the representative body which will be the discussion partner of the competent 
organ of the SE in connection with arrangements for the information and consultation of the employees of the SE and its subsidiaries and 
establishments;  
(c) the functions and the procedure for the information and consultation of the representative body;  
(d) the frequency of meetings of the representative body;  
(e) the financial and material resources to be allocated to the representative body;  
(f) if, during negotiations, the parties decide to establish one or more information and consultation procedures instead of a representative body, the 
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arrangements for implementing those procedures;  
(g) if, during negotiations, the parties decide to establish arrangements for participation, the substance of those arrangements including (if applicable) 
the number of members in the SE's administrative or supervisory body which the employees will be entitled to elect, appoint, recommend or oppose, 
the procedures as to how these members may be elected, appointed, recommended or opposed by the employees, and their rights;  
(h) the date of entry into force of the agreement and its duration, cases where the agreement should be renegotiated and the procedure for its 
renegotiation. 
3. The agreement shall not, unless provision is made otherwise therein, be subject to the standard rules referred to in the Annex. 
4. Without prejudice to Article 13(3)(a), in the case of an SE established by means of transformation, the agreement shall provide for at least the same 
level of all elements of employee involvement as the ones existing within the company to be transformed into an SE. 
 
Article 5 
Duration of negotiations 
1. Negotiations shall commence as soon as the special negotiating body is established and may continue for six months thereafter. 
2. The parties may decide, by joint agreement, to extend negotiations beyond the period referred to in paragraph 1, up to a total of one year from the 
establishment of the special negotiating body. 
 
Article 6 
Legislation applicable to the negotiation procedure 
Except where otherwise provided in this Directive, the legislation applicable to the negotiation procedure provided for in Articles 3 to 5 shall be the 
legislation of the Member State in which the registered office of the SE is to be situated. 
 
Article 7 
Standard rules 
1. In order to achieve the objective described in Article 1, Member States shall, without prejudice to paragraph 3 below, lay down standard rules on 
employee involvement which must satisfy the provisions set out in the Annex. 
The standard rules as laid down by the legislation of the Member State in which the registered office of the SE is to be situated shall apply from the 
date of the registration of the SE where either: 
(a) the parties so agree; or 
(b) by the deadline laid down in Article 5, no agreement has been concluded, and: 
- the competent organ of each of the participating companies decides to accept the application of the standard rules in relation to the SE and so to 
continue with its registration of the SE, and 
- the special negotiating body has not taken the decision provided in Article 3(6). 
2. Moreover, the standard rules fixed by the national legislation of the Member State of registration in accordance with part 3 of the Annex shall apply 
only: 
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(a) in the case of an SE established by transformation, if the rules of a Member State relating to employee participation in the administrative or 
supervisory body applied to a company transformed into an SE;  
(b) in the case of an SE established by merger: 
- if, before registration of the SE, one or more forms of participation applied in one or more of the participating companies covering at least 25 % of 
the total number of employees in all the participating companies, or 
- if, before registration of the SE, one or more forms of participation applied in one or more of the participating companies covering less than 25 % of 
the total number of employees in all the participating companies and if the special negotiating body so decides, 
(c) in the case of an SE established by setting up a holding company or establishing a subsidiary: 
- if, before registration of the SE, one or more forms of participation applied in one or more of the participating companies covering at least 50 % of 
the total number of employees in all the participating companies; or 
- if, before registration of the SE, one or more forms of participation applied in one or more of the participating companies covering less than 50 % of 
the total number of employees in all the participating companies and if the special negotiating body so decides. 
If there was more than one form of participation within the various participating companies, the special negotiating body shall decide which of those 
forms must be established in the SE. Member States may fix the rules which are applicable in the absence of any decision on the matter for an SE 
registered in their territory. The special negotiating body shall inform the competent organs of the participating companies of any decisions taken 
pursuant to this paragraph. 
3. Member States may provide that the reference provisions in part 3 of the Annex shall not apply in the case provided for in point (b) of paragraph 2. 
 
SECTION III 
MISCELLANEOUS PROVISIONS 
Article 8 
Reservation and confidentiality 
1. Member States shall provide that members of the special negotiating body or the representative body, and experts who assist them, are not 
authorised to reveal any information which has been given to them in confidence. 
The same shall apply to employees' representatives in the context of an information and consultation procedure. 
This obligation shall continue to apply, wherever the persons referred to may be, even after the expiry of their terms of office. 
2. Each Member State shall provide, in specific cases and under the conditions and limits laid down by national legislation, that the supervisory or 
administrative organ of an SE or of a participating company established in its territory is not obliged to transmit information where its nature is such 
that, according to objective criteria, to do so would seriously harm the functioning of the SE (or, as the case may be, the participating company) or its 
subsidiaries and establishments or would be prejudicial to them. 
A Member State may make such dispensation subject to prior administrative or judicial authorisation. 
3. Each Member State may lay down particular provisions for SEs in its territory which pursue directly and essentially the aim of ideological guidance 
with respect to information and the expression of opinions, on condition that, on the date of adoption of this Directive, such provisions already exist in 
the national legislation. 
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4. In applying paragraphs 1, 2 and 3, Member States shall make provision for administrative or judicial appeal procedures which the employees' 
representatives may initiate when the supervisory or administrative organ of an SE or participating company demands confidentiality or does not give 
information. 
Such procedures may include arrangements designed to protect the confidentiality of the information in question. 
 
Article 9 
Operation of the representative body and procedure for the information and consultation of employees 
The competent organ of the SE and the representative body shall work together in a spirit of cooperation with due regard for their reciprocal rights 
and obligations. 
The same shall apply to cooperation between the supervisory or administrative organ of the SE and the employees' representatives in conjunction with 
a procedure for the information and consultation of employees. 
 
Article 10 
Protection of employees' representatives 
The members of the special negotiating body, the members of the representative body, any employees' representatives exercising functions under the 
information and consultation procedure and any employees' representatives in the supervisory or administrative organ of an SE who are employees of 
the SE, its subsidiaries or establishments or of a participating company shall, in the exercise of their functions, enjoy the same protection and 
guarantees provided for employees' representatives by the national legislation and/or practice in force in their country of employment. 
This shall apply in particular to attendance at meetings of the special negotiating body or representative body, any other meeting under the agreement 
referred to in Article 4(2)(f) or any meeting of the administrative or supervisory organ, and to the payment of wages for members employed by a 
participating company or the SE or its subsidiaries or establishments during a period of absence necessary for the performance of their duties. 
 
Article 11 
Misuse of procedures 
Member States shall take appropriate measures in conformity with Community law with a view to preventing the misuse of an SE for the purpose of 
depriving employees of rights to employee involvement or withholding such rights. 
 
Article 12 
Compliance with this Directive 
1. Each Member State shall ensure that the management of establishments of an SE and the supervisory or administrative organs of subsidiaries and 
of participating companies which are situated within its territory and the employees' representatives or, as the case may be, the employees themselves 
abide by the obligations laid down by this Directive, regardless of whether or not the SE has its registered office within its territory. 
2. Member States shall provide for appropriate measures in the event of failure to comply with this Directive; in particular they shall ensure that 
administrative or legal procedures are available to enable the obligations deriving from this Directive to be enforced. 



���������	
������
����	����<� �

 
Article 13 
Link between this Directive and other provisions 
1. Where an SE is a Community-scale undertaking or a controlling undertaking of a Community-scale group of undertakings within the meaning of 
Directive 94/45/EC or of Directive 97/74/EC(6) extending the said Directive to the United Kingdom, the provisions of these Directives and the 
provisions transposing them into national legislation shall not apply to them or to their subsidiaries. 
However, where the special negotiating body decides in accordance with Article 3(6) not to open negotiations or to terminate negotiations already 
opened, Directive 94/45/EC or Directive 97/74/EC and the provisions transposing them into national legislation shall apply. 
2. Provisions on the participation of employees in company bodies provided for by national legislation and/or practice, other than those implementing 
this Directive, shall not apply to companies established in accordance with Regulation (EC) No 2157/2001 and covered by this Directive. 
3. This Directive shall not prejudice: 
(a) the existing rights to involvement of employees provided for by national legislation and/or practice in the Member States as enjoyed by employees 
of the SE and its subsidiaries and establishments, other than participation in the bodies of the SE;  
(b) the provisions on participation in the bodies laid down by national legislation and/or practice applicable to the subsidiaries of the SE. 
4. In order to preserve the rights referred to in paragraph 3, Member States may take the necessary measures to guarantee that the structures of 
employee representation in participating companies which will cease to exist as separate legal entities are maintained after the registration of the SE. 
 
Article 14 
Final provisions 
1. Member States shall adopt the laws, regulations and administrative provisions necessary to comply with this Directive no later than 8 October 
2004, or shall ensure by that date at the latest that management and labour introduce the required provisions by way of agreement, the Member States 
being obliged to take all necessary steps enabling them at all times to guarantee the results imposed by this Directive. They shall forthwith inform the 
Commission thereof. 
2. When Member States adopt these measures, they shall contain a reference to this Directive or shall be accompanied by such reference on the 
occasion of their official publication. The methods of making such reference shall be laid down by the Member States. 
 
Article 15 
Review by the Commission 
No later than 8 October 2007, the Commission shall, in consultation with the Member States and with management and labour at Community level, 
review the procedures for applying this Directive, with a view to proposing suitable amendments to the Council where necessary. 
 
Article 16 
Entry into force 
This Directive shall enter into force on the day of its publication in the Official Journal of the European Communities. 
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Article 17 
Addressees 
This Directive is addressed to the Member States. 
 
Done at Luxembourg, 8 October 2001. 
 
For the Council 
The President 
L. Onkelinx 
 
(1) OJ C 138, 29.5.1991, p. 8. 
(2) OJ C 342, 20.12.1993, p. 15. 
(3) OJ C 124, 21.5.1990, p. 34. 
(4) See page 1 of this Official Journal. 
(5) OJ L 254, 30.9.1994, p. 64. Directive as last amended by Directive 97/74/EC (OJ L 10, 16.1.1998, p. 22). 
(6) OJ L 10, 16.1.1998, p. 22. 
 
 
 
ANNEX 
 
STANDARD RULES 
(referred to in Article 7) 
Part 1: Composition of the body representative of the employees 
In order to achieve the objective described in Article 1, and in the cases referred to in Article 7, a representative body shall be set up in accordance 
with the following rules. 
(a) The representative body shall be composed of employees of the SE and its subsidiaries and establishments elected or appointed from their number 
by the employees' representatives or, in the absence thereof, by the entire body of employees. 
(b) The election or appointment of members of the representative body shall be carried out in accordance with national legislation and/or practice. 
Member States shall lay down rules to ensure that the number of members of, and allocation of seats on, the representative body shall be adapted to 
take account of changes occurring within the SE and its subsidiaries and establishments. 
(c) Where its size so warrants, the representative body shall elect a select committee from among its members, comprising at most three members. 
(d) The representative body shall adopt its rules of procedure. 
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(e) The members of the representative body are elected or appointed in proportion to the number of employees employed in each Member State by the 
participating companies and concerned subsidiaries or establishments, by allocating in respect of a Member State one seat per portion of employees 
employed in that Member State which equals 10 %, or a fraction thereof, of the number of employees employed by the participating companies and 
concerned subsidiaries or establishments in all the Member States taken together. 
(f) The competent organ of the SE shall be informed of the composition of the representative body. 
(g) Four years after the representative body is established, it shall examine whether to open negotiations for the conclusion of the agreement referred 
to in Articles 4 and 7 or to continue to apply the standard rules adopted in accordance with this Annex. 
Articles 3(4) to (7) and 4 to 6 shall apply, mutatis mutandis, if a decision has been taken to negotiate an agreement according to Article 4, in which 
case the term "special negotiating body" shall be replaced by "representative body". Where, by the deadline by which the negotiations come to an end, 
no agreement has been concluded, the arrangements initially adopted in accordance with the standard rules shall continue to apply. 
Part 2: Standard rules for information and consultation 
The competence and powers of the representative body set up in an SE shall be governed by the following rules. 
(a) The competence of the representative body shall be limited to questions which concern the SE itself and any of its subsidiaries or establishments 
situated in another Member State or which exceed the powers of the decision-making organs in a single Member State. 
(b) Without prejudice to meetings held pursuant to point (c), the representative body shall have the right to be informed and consulted and, for that 
purpose, to meet with the competent organ of the SE at least once a year, on the basis of regular reports drawn up by the competent organ, on the 
progress of the business of the SE and its prospects. The local managements shall be informed accordingly. 
The competent organ of the SE shall provide the representative body with the agenda for meetings of the administrative, or, where appropriate, the 
management and supervisory organ, and with copies of all documents submitted to the general meeting of its shareholders. 
The meeting shall relate in particular to the structure, economic and financial situation, the probable development of the business and of production 
and sales, the situation and probable trend of employment, investments, and substantial changes concerning organisation, introduction of new working 
methods or production processes, transfers of production, mergers, cut-backs or closures of undertakings, establishments or important parts thereof, 
and collective redundancies. 
(c) Where there are exceptional circumstances affecting the employees' interests to a considerable extent, particularly in the event of relocations, 
transfers, the closure of establishments or undertakings or collective redundancies, the representative body shall have the right to be informed. The 
representative body or, where it so decides, in particular for reasons of urgency, the select committee, shall have the right to meet at its request the 
competent organ of the SE or any more appropriate level of management within the SE having its own powers of decision, so as to be informed and 
consulted on measures significantly affecting employees' interests. 
Where the competent organ decides not to act in accordance with the opinion expressed by the representative body, this body shall have the right to a 
further meeting with the competent organ of the SE with a view to seeking agreement. 
In the case of a meeting organised with the select committee, those members of the representative body who represent employees who are directly 
concerned by the measures in question shall also have the right to participate. 
The meetings referred to above shall not affect the prerogatives of the competent organ. 
(d) Member States may lay down rules on the chairing of information and consultation meetings. 
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Before any meeting with the competent organ of the SE, the representative body or the select committee, where necessary enlarged in accordance 
with the third subparagraph of paragraph (c), shall be entitled to meet without the representatives of the competent organ being present. 
(e) Without prejudice to Article 8, the members of the representative body shall inform the representatives of the employees of the SE and of its 
subsidiaries and establishments of the content and outcome of the information and consultation procedures. 
(f) The representative body or the select committee may be assisted by experts of its choice. 
(g) In so far as this is necessary for the fulfilment of their tasks, the members of the representative body shall be entitled to time off for training 
without loss of wages. 
(h) The costs of the representative body shall be borne by the SE, which shall provide the body's members with the financial and material resources 
needed to enable them to perform their duties in an appropriate manner. 
In particular, the SE shall, unless otherwise agreed, bear the cost of organising meetings and providing interpretation facilities and the accommodation 
and travelling expenses of members of the representative body and the select committee. 
In compliance with these principles, the Member States may lay down budgetary rules regarding the operation of the representative body. They may 
in particular limit funding to cover one expert only. 
Part 3: Standard rules for participation 
Employee participation in an SE shall be governed by the following provisions 
(a) In the case of an SE established by transformation, if the rules of a Member State relating to employee participation in the administrative or 
supervisory body applied before registration, all aspects of employee participation shall continue to apply to the SE. Point (b) shall apply mutatis 
mutandis to that end. 
(b) In other cases of the establishing of an SE, the employees of the SE, its subsidiaries and establishments and/or their representative body shall have 
the right to elect, appoint, recommend or oppose the appointment of a number of members of the administrative or supervisory body of the SE equal 
to the highest proportion in force in the participating companies concerned before registration of the SE. 
If none of the participating companies was governed by participation rules before registration of the SE, the latter shall not be required to establish 
provisions for employee participation. 
The representative body shall decide on the allocation of seats within the administrative or supervisory body among the members representing the 
employees from the various Member States or on the way in which the SE's employees may recommend or oppose the appointment of the members of 
these bodies according to the proportion of the SE's employees in each Member State. If the employees of one or more Member States are not covered 
by this proportional criterion, the representative body shall appoint a member from one of those Member States, in particular the Member State of the 
SE's registered office where that is appropriate. Each Member State may determine the allocation of the seats it is given within the administrative or 
supervisory body. 
Every member of the administrative body or, where appropriate, the supervisory body of the SE who has been elected, appointed or recommended by 
the representative body or, depending on the circumstances, by the employees shall be a full member with the same rights and obligations as the 
members representing the shareholders, including the right to vote. 
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Annex 3  
Social provisions of the Treaty establishing the European Community  

 
�

Article 136 
 
The Community and the Member States, having in mind fundamental social rights such as those set out in the European Social Charter signed at Turin 
on 18 October 1961 and in the 1989 Community Charter of the Fundamental Social Rights of Workers, shall have as their objectives the promotion of 
employment, improved living and working conditions, so as to make possible their harmonisation while the improvement is being maintained, proper 
social protection, dialogue between management and labour, the development of human resources with a view to lasting high employment and the 
combating of exclusion. 
 
To this end the Community and the Member States shall implement measures which take account of the diverse forms of national practices, in 
particular in the field of contractual relations, and the need to maintain the competitiveness of the Community economy. 
 
They believe that such a development will ensue not only from the functioning of the common market, which will favour the harmonisation of social 
systems, but also from the procedures provided for in this Treaty and from the approximation of provisions laid down by law, regulation or 
administrative action. 
 

Article 137 
 
1. With a view to achieving the objectives of Article 136, the Community shall support and complement the activities of the Member States in the 
following fields: 
 
— improvement in particular of the working environment to protect workers' health and safety; 
 
— working conditions; 
 
— the information and consultation of workers; 
 
— the integration of persons excluded from the labour market, without prejudice to Article 150; 
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— equality between men and women with regard to labour market opportunities and treatment at work. 
 
2. To this end, the Council may adopt, by means of directives, minimum requirements for gradual implementation, having regard to the conditions and 
technical rules obtaining in each of the Member States. Such directives shall avoid imposing administrative, financial and legal constraints in a way 
which would hold back the creation and development of small and medium-sized undertakings. 
 
The Council shall act in accordance with the procedure referred to in Article 251 after consulting the Economic and Social Committee and the 
Committee of the Regions. 
 
The Council, acting in accordance with the same procedure, may adopt measures designed to encourage cooperation between Member States through 
initiatives aimed at improving knowledge, developing exchanges of information and best practices, promoting innovative approaches and evaluating 
experiences in order to combat social exclusion. 
 
3. However, the Council shall act unanimously on a proposal from the Commission, after consulting the European Parliament, the Economic and 
Social Committee and the Committee of the Regions in the following areas: 
 
— social security and social protection of workers; 
 
— protection of workers where their employment contract is terminated; 
 
— representation and collective defence of the interests of workers and employers, including codetermination, subject to paragraph 6; 
 
— conditions of employment for third-country nationals legally residing in Community territory; 
 
— financial contributions for promotion of employment and job-creation, without prejudice to the provisions relating to the Social Fund. 
 
4. A Member State may entrust management and labour, at their joint request, with the implementation of directives adopted pursuant to paragraphs 2 
and 3. 
 
In this case, it shall ensure that, no later than the date on which a directive must be transposed in accordance with Article 249, management and labour 
have introduced the necessary measures by agreement, the Member State concerned being required to take any necessary measure enabling it at any 
time to be in a position to guarantee the results imposed by that directive. 
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5. The provisions adopted pursuant to this Article shall not prevent any Member State from maintaining or introducing more stringent protective 
measures compatible with this Treaty. 
 
6. The provisions of this Article shall not apply to pay, the right of association, the right to strike or the right to impose lock-outs. 
 

Article 138  
 
1. The Commission shall have the task of promoting the consultation of management and labour at Community level and shall take any relevant 
measure to facilitate their dialogue by ensuring balanced support for the parties. 
 
2. To this end, before submitting proposals in the social policy field, the Commission shall consult management and labour on the possible direction of 
Community action. 
 
3. If, after such consultation, the Commission considers Community action advisable, it shall consult management and labour on the content of the 
envisaged proposal. Management and labour shall forward to the Commission an opinion or, where appropriate, a recommendation. 
 
4. On the occasion of such consultation, management and labour may inform the Commission of their wish to initiate the process provided for in 
Article 139. The duration of the procedure shall not exceed nine months, unless the management and labour concerned and the Commission decide 
jointly to extend it. 
 

Article 139  
 
1. Should management and labour so desire, the dialogue between them at Community level may lead to contractual relations, including agreements. 
 
2. Agreements concluded at Community level shall be implemented either in accordance with the procedures and practices specific to management and 
labour and the Member States or, in matters covered by Article 137, at the joint request of the signatory parties, by a Council decision on a proposal 
from the Commission. 
 
The Council shall act by qualified majority, except where the agreement in question contains one or more provisions relating to one of the areas 
referred to in Article 137(3), in which case it shall act unanimously. 
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Article 140 
 
With a view to achieving the objectives of Article 136 and without prejudice to the other provisions of this Treaty, the Commission shall encourage 
cooperation between the Member States and facilitate the coordination of their action in all social policy fields under this chapter, particularly in 
matters relating to: 
 
— employment; 
 
— labour law and working conditions; 
 
— basic and advanced vocational training; 
 
— social security; 
 
— prevention of occupational accidents and diseases; 
 
— occupational hygiene; 
 
— the right of association and collective bargaining between employers and workers. 
 
To this end, the Commission shall act in close contact with Member States by making studies, delivering opinions and arranging consultations both on 
problems arising at national level and on those of concern to international organisations. 
 
Before delivering the opinions provided for in this Article, the Commission shall consult the Economic and Social Committee. 
 

Article 141  
 
1. Each Member State shall ensure that the principle of equal pay for male and female workers for equal work or work of equal value is applied. 
 
2. For the purpose of this Article, 'pay' means the ordinary basic or minimum wage or salary and any other consideration, whether in cash or in kind, 
which the worker receives directly or indirectly, in respect of his employment, from his employer. 
 
Equal pay without discrimination based on sex means: 
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(a) that pay for the same work at piece rates shall be calculated on the basis of the same unit of measurement; 
 
(b) that pay for work at time rates shall be the same for the same job. 
 
3. The Council, acting in accordance with the procedure referred to in Article 251, and after consulting the Economic and Social Committee, shall 
adopt measures to ensure the application of the principle of equal opportunities and equal treatment of men and women in matters of employment and 
occupation, including the principle of equal pay for equal work or work of equal value. 
 
4. With a view to ensuring full equality in practice between men and women in working life, the principle of equal treatment shall not prevent any 
Member State from maintaining or adopting measures providing for specific advantages in order to make it easier for the under-represented sex to 
pursue a vocational activity or to prevent or compensate for disadvantages in professional careers. 
 

Article 142  
 
Member States shall endeavour to maintain the existing equivalence between paid holiday schemes. 
 

Article 143  
 
The Commission shall draw up a report each year on progress in achieving the objectives of Article 136, including the demographic situation in the 
Community. It shall forward the report to the European Parliament, the Council and the Economic and Social Committee. 
 
The European Parliament may invite the Commission to draw up reports on particular problems concerning the social situation. 
 

Article 144  
  

The Council may, acting unanimously and after consulting the Economic and Social Committee, assign to the Commission tasks in connection with the 
implementation of common measures, particularly as regards social security for the migrant workers referred to in Articles 39 to 42. 
 

Article 145  
  

The Commission shall include a separate chapter on social developments within the Community in its annual report to the European Parliament. 
 
The European Parliament may invite the Commission to draw up reports on any particular problems concerning social conditions. 
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Annex 4  
Web addresses of other relevant documents  

 
 
 
 

· Report from the Commission to the European Parliament and the Council - 04.4.2000 
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· European Parliament Resolution on the Commission Report - 04.9.2001 
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· Communication from the Commission - The European social dialogue, a force for innovation and change - 26.6.2002 
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· Opinion of the European Economic and Social Committee – 24.9.2003 
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